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MUNICIPAL ■bt>f?.PORATIONS 



WALTER WHEELER OOOX, 



Vwttun of I«v, Uniranity of mieondiL 



CHAPTEE I. 

TUSUa OOKBOBAnONS IS aXHEBAL. 

S 1. The oonoepticfn of a o«p<H*ation. Many are the 
definitions which have been offered of a corporation. 
One of the most famons is that given bjr CSiief Justice 
Mar^all in the great case of Darhnonth College v. Wood- 
irard: "A corporation is an artificial being, invimble^ 
1 
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8 MUNICIPAL COBPORATIONS 

hitamg^I^ and ecdsting only in the contemplation of law. 
Being the mere oreatnFe of the law, it posseBses only 
those properties ^ich the diarter of its creation con- 
fers npMl it . . . Among the. most important are 
immortality, and, if the etzpresffioa! ^bay he allowed, in- 
dividuality; properties hy wJhi^. a perpetual saccession 
of many perscms are considareid as the same, and may 
act as a single individi)^" (1). We shall not attempt 
to critidse this definition, or any of the other definitions 
nsnally offo^'in detail; nor indeed to fix apon any pre- 
cise form.4£-w'ords as our own definition, bnt shall con- 
fine onrselves to an attempt to set forth as briefly as may 
be l^tf-iimdamental conception of a corporation. If we 
empliaaize in Marshall's statement the words, "by which 
a perpetual snocession of many persons are considered as 
the same, and may act as a single individual, " we have 
taken a long step toward oar goal A group of natural 
persons, are, if incorporated, regarded by the law as one 
person, as endowed with a legal personality distinct from 
the personality of the individnals composing the corpora- 
tion. *'To be a person, within the meaning of the private 
law, means to be capable of holding property, of having 
daims and liabilities" (2). A natural p^son is a hnman 
being poBsesmng, in the eye of the law, these oapadties. 
At some stages in the development of law, not all human 
beings are recognized as legal persons. For example, if 
hmnan beings are held in a state of complete slavery, they 
an ri^tiess beings and so not persons in oontanplalaoB 

<1> 4 WhBftL 618, est. 

(I> Bohm, luUtatM of Roniu Iav, B«o. M. 
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ot lav, bat only obattelB. "A elave, therefore, is a famnan 
hmtg who is* legally, not a person bnt a thing" (3). 

§ 3. Its legal Bepantcneu from Us memben. A cor- 
poration is not a natnral person, hnt an aggr^ation of 
natniBl persons, the group being treated as one person 
by the law. The rights of the corporation, therefore, 
are not the ri^ts of the members of the ooriwration, and 
the liabilities of the corporation are not the liabilities of 
the members of the corporation. If the corporation owns 
property, the mmibers of the corporation do not own it; 
bnt the law regards the title as being vested in one person, 
the corporation (4). If the corporation enters into a con- 
tract, the members of the corporation as individuals are 
not bound by it, bat only the juristic parson, the corpora- 
tim. For example, in one case a corporation sold out 
its bnsinees and agreed, as a part c^ the transaction, not 
to engage in the same kind of business for a period of 
time. Some of the officers of the corporation began to 
carry on the same kind of buuness within the time lim- 
ited, and it was held they had a perfect right to do so, 
as thc^ had not made any contract, but only the corptntu 
tion (5). The general nature of a corporation is more 
fully discussed in the artide on Private Corporations. 
Ckspter I, in Volume Vlli of this work. 

S3^ Private and public oorporationi. Cerporations 
are created for two entirely distinct purposes, and may 
accordingly be divided into two classes corresponding to 
the objects for whicii they exist. These two dasses are 

(» Bobin, InsUtntM ot Roman Law, See. 21. 

(4> CItr ot Umimilfl T. McAtoer, IS Er. L. R- *K. 

(S) BaU-k Baft Oo. r. H. H. If. Bate Oo, 146 Fad. ST. 
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called, respeotively, private corporations and public cor- 
porations. Private corporations are corporations fonned 
for the purpose of condacting operations which oonld be 
carried on by private natural persons, nsnally, though 
not always, for the purpose of financial profit to their 
members. Public corporations are formed solely for the 
purpose of assisting in the work of carrying on the gov- 
emmeiDt Private corporations again are subdivided into 
two classes according to the nature of the business they 
carry on. Ordinary private corporations are engaged in 
undertakings In which the public as a whole are consid- 
ered as having very little direct interest, sucb as, for 
example, the ordinary manufacturing or commercial cor- 
porations. Other private corporations, while not formed 
for the purpose of assisting ia the actual administration 
of the government, are engaged in carrying on opera- 
tions in which the public as a whole are rather directly 
interested, such as railway, water, gaa, and electric light 
plants, telei^ones, telegraphs, etc Such private corpora- 
tions are best called, perhaps, public service corporations, 
though in the past they have often received the name of 
qnasi-pnblic corporations. This latt^ phrase is not ex- 
actly a happy one, for it toids to conceal tiie fact they are, 
like other private corporations, organized primarily for 
the purpose of private gain. Because of the semi-public 
character of the operations they carry on, however, they 
are subjected to a much larger degree of control by the 
govemmrait than the ordinary private commercial or 
manufacturing corporations. With neither of the classee 
of private corporaticms are we here concerned, but only 
with the public corporations as defined above. 
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§4. Public ooiporaticms: HnniGipal and qnad- 
mmUdpaL A pnblio corporati<«i oonsists of a part of the 
people of a given state, residing within a giv«i territorial 
district, who are by law organized into a corporation, L e^ 
endowed with a legal peisonality, for the purpose of 
assisting in carrying on the govemmeDt within that dis- 
trict. Some of Uieee corporations are what we may call 
urban pnblio corporations, snch as cities and villages, 
and others are mraj pnblic corporations, snch as towns 
and comities. We shall see that for the purposes of the 
lawyer these two dassee of nrban and rnral pnblio cor- 
porations require for many reasons separate treatmoit. 
Very often tho phrase "mnnicipal corporations" is need 
to cover both classes, but more often it is applied only to 
the nrban public corporations, the rural pnblio corporar 
tions being then diatinguished as qnasi-munidpal corpora- 
tions. While it is the purpose of this article to deal 
with both classes, we shall in the future use ^e term 
"municipal oorporaticm" in the narrower of the two 
senses above described, i. e., as including only urban 
public oorp<»mtions, designating the rural corporations as 
quaffl-municipal oorporations. This latter term is not as 
happily chosen as one would wish, for it fails te bring out 
the actual l^al situation as it exists today. It originates 
from the fact that the rural communities in England and 
in this country were ori^nally, and to some extent today 
are, not endowed with legal personality, L e., are not 
corporations, but only convenient administrative divi- 
dons for the administration of the central govemmrat. 
'As time has gone on, they have in many instances hwn. 
endowed to a limited extent with a legal personality, and 
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so have become "qnam-corporations," or, as the phrase 
usually is, qnasi-mnnidpal corxmrations. (te the other 
hand the orhan commumties, so soon as they were organ- 
ized as conmiiuuties for aiding in the work of govem- 
me&t, were granted by the orown of England diarters 
which endowed them with a distinct legal personality. 
S 6. Eaiiy mnnicipal oorporatioiu in Sn^and: Pur- 
pows. The reason for this difference in the dev^opment 
of the two classes cannot he given in detail wiUiin the 
limits of the space at onr command. Bri^y, the chief 
reascms may be stated as follows: The nrban oorpoia- 
ti(Xi8 arose in those portions of the conntry in which popu- 
lation became more dense than in othffl' parts, so that a 
aeed coiated for the regulation of problems arising trom 
tiie very fact that this large aggregation of people lived 
within the limited area. The result was the granting to 
the people so situated of a series of governmental privi- 
lege, relating to policy judicial, or fitaanoial matters, 
bringing about the fonndation of govemmmtal institu- 
tions of a peculiar character, differing from those found 
in the surrounding conntry. These oi^anizations thus 
were founded chiefly to satis!fy the local needs arinng 
from the eziatence of the thickly populated community as 
such, and not for the purpose of aiding in carrying on the 
general operations of the central government, and so it 
was convenient to endow this local community with a Ie> 
gal personality of its own. This was all the more desir- 
able because In England it was oostomary to grant to 
these "mnnicipal boroughs," as they were called, exemp- 
tion from the jurisdiction of the nsnal tax officials of the 
Idag, and to lUlow them to coUeet the money due the 
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king in their own way, the corporation agreeing to ipsy a 
lump exan to the king in liea of taxes. In addition, in the 
early Norman jndieial system in England, there was in 
each comity a popular com% presided over by the sheriff, 
which latter oflScial was an appointee of the king, who 
stood at the head of the adminiBtration of the king's gov- 
enunent in the coonty. The municipal boroughs were in 
many cases also exempted from the jurisdiction of these 
local courts, by special charter from the crown, of course 
on payment of a consideration for the privilege. 

§6. Same: Inoarporation. Inasmuch as the horongfa 
was based upon a grant, it was necessary, or at least de- 
sirable, to incorporate the commmiity, or some portion 
thereof, to make it the recipient of the grant, and accord- 
ingly that was done. Perhaps the earliest mumcipal 
charter granted in England was that given to the borough 
of Eingston on Hnll in 1429, bnt the movement for incor- 
poration can hardly be said to have begun in earnest un- 
til the time of the Tudors (1485). The charters of incor- 
poration did not, as Miey do today, make all the inhab- 
itants members of the corporation, bnt only the more im- 
portant citizeus, such as the larger taxpayeirs, especially 
those who were members of the guilds which existed in 
those days. The corporate name accordingly was nsnally 
descriptive of this fact, e. g., ' ' The Mayor, Aldermen and 
Ccomnon Conncil (or Commonalty)." This body, once 
oonstitnted, perpetuated itself in many oases by co-opta- 
tion; in others was dected by a very narrow body of free- 
men (6). 

<S) Goodnow, Comparative AdtnJnlgtntlra Law, I, 198. 
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S 7. Same: Powers. The cbiet object of incorpora- 
ting the municipal boronghB seems to have been to enable 
them to hold property and sne and be sned as legal per- 
sons, no governmental powers being granted beyond what 
many of them were already exercising by grant from the 
crown without being incorporated. Inaemnch as parlia- 
m^ttary representation was one of the rights connected 
with a mnnicipal borough, the English monarchs granted 
charters of incorporation with a very free hand, at the 
same time limiting very narrowly the number of members 
of each corporation, so that the king woold be able to con- 
trol the municipal elections to Parliament, imd thus the 
Parliament itself. What liberal mnnicipal organizations 
there were were destroyed in the early part of the reign 
of the Stuarts by legal proceedings resulting in the for- 
feiture of the charters in question, after which the king 
issued new ones restricting the membership in the corpo- 
rations (7). The result was to produce a form of munic- 
ipal organization not suited for exercising governmental 
powers, so that functions which otherwise naturally 
should have been vested in the municipalities were put in 
charge of other organizations, especially the parish. At 
the time America was settled, then, the English municipal 
corporations had little to do except care for their prop- 
erty, issue local police ordinances, and administer justice 
in minor matters. This latter power existed because 
usually the crown appointed the chief city officers as jus- 
tices of the peace. Other matters affecting the welfare of 
the city, as well as matters connected with the administra- 

(7) Ooodnow, Comp. Admin. Law, I, 197. 
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tion of the central government's powers, were attended to 
by other bodies. 

S 8. American municipal ccnrporatums: Early history. 
The American municipal organization waa based very 
largely upon that of the English municipal borongh as 
described above (8). Nearly aU the larger settlements in 
America were granted special charters of incorporation. 
A notable exception was Boston, which was for many 
years governed in the same manner as the smaller rural 
oonunonitieB of New England (9). In its general fea- 
tures the early American municipal organization was nat- 
urally very similar to that found in the mother country, 
and the same thing was true of the functions vested in 
and discharged by the dty. The latter were therefore 
purely local in character, relating to the care and manage- 
ment of the city's property and finances, and the issuing 
of local police regulations. Some of the chief city offi- 
cials, following the English precedents, were made jus- 
tices of the peace and so exercised a limited amount of 
judicial authority. The affairs connected with the ad- 
ministration of the gmera] colonial government were 
thns not placed in any way in the hands of the cit7 offi- 
cials, but were, as in England, carried on by special offi- 
cers appointed or elected in the same way that similar 
officers were chosen in the rural communities (10). 

§ 9. Same: Later development. In the course of the 
development which has taken place since the separation of 
the American colonies from the mother country, great 

(8) Goodnow, Comp. Admin. Iaw, I, 199. 

(9) Johns Hopkins UatT. Studies In HUt snd Pollt. ScL, V, 79. 

(10) Goodnow. as sbore, I. 200. 
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ohangea have taken place in the oi^anization of the Amer- 
ican city and in the functions which it dischargee. In the 
first place, the central state government, through its legis- 
lature, has come to use the city as a ooavenient organiza- 
tion for the discharge of functions not local in diaracter, 
but really a part of the administration of the general state 
government At the same time the organization has been 
80 changed as to include as members of the corporation 
the inhabitants of the municipal district incorporated, the 
qualifications for voters at municipal elections being 
usually the same as for state elections (11). Even if the 
city ofBcials as officers of the corporation are not need for 
pnrposea of general adnunistration, in many cases locally 
elected officials, though regarded as legally beltmging to 
a separate corporation, discharge functions clearly con- 
nected with the general administration of the central gov- 
ernment of the state, the expenses incurred in connection 
therewith being Imposed upon the dty. The chief ex- 
ample of this is in connection with the administration of 
tiie state school system. The American city, therefore, 
today is an organization performing two theoretically 
distinct functions. It is both an organization for the sat- 
isfaction of purely local needs which exist because of the 
density of population in the incorporated area, and also 
an organ of the central state administration, acting as an 
agent of the state for the administration of the state laws. 
The student of tiie law of monicipal corporations must 
keep this fact clearly in mind if he would find his way 
through the bewildering maze of judicial decisions dealing 
with the liabilities of municipal corporations. 

(U) DiUon, Hun. Corp., I, 70. ^ 
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§ 10. Histmy of qTiosi-maiucipal corporatloiu. The 
local administrative system introduced into England by 
the Norman kings after the Norman conquest was based 
npon the principle of treating the shire or connty as 
merely an administrative division of the coimtry, at whose 
head stood the sheriflf, appointed and removed by the 
crown find in charge of all the administrative bnsiness of 
the district (12). These administrative districts were 
therefore not regarded as corporations or as possessing 
any powers of their own. While later a more popular 
character was given to the administrative system of the 
Ehiglish comity, it remained xmtil very recent times with- 
out corporate capacity. Indeed, "it was not until 1888 
that the English connty . . . really became a cor- 
poration" (13). In America the same conception of the 
connty prevailed, and was applied also to the town. These 
mral governmental organizations, therefore, were re- 
garded simply as administrative divisions of the colony, 
later the state, and were not thought of as having any pe- 
culiarly local functions of their own to discharge. At the 
presfflit time in nearly all the jurisdictions the mral dis- 
tricts are legally corporations, though possessing rather 
limited powers, but the historical development has left 
its traces upon the law and so needs to be taken account 
of by one who would know why the law stands as it does 
today. 

§ 11. Same: Local differenoM in America. Another 
bit of history which needs to be taken account of by the 

(11) StnbtM. OonAltiitlou] Htotory of England, I, pp. 2B7469; 
SS8; nt. 

(IB) Ooodnow, Americu AdnlnlitntlTe Law, 168. 
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lawyer relates to the differences whidbi existed in dif- 
ferent parts of the American colonies with respect to the 
organization of mral government, differences dne to the 
character of the settlers in the various colonies as well as 
to the geographical conditions. In New England the 
chief unit was the town, the county being relatively unim- 
portant. The early settlers in New England were mem- 
bei^ of religious communities seeking a place where they 
could enjoy freedom of worship, the Indians were com- 
monly hostile, and the soil and climate were not suited to 
large plantations. All these things led to the gathering of 
the population in towns. On the other hand, in the south- 
em part of the country, the setUements were made by 
persons who had received large grants of land from the 
English crown, the geographical conditions favored the 
development of large landed estates, and the Indians were 
not 80 hostile as in the north. The result was that the 
population in the south was distributed among the large 
plantations, and so the county organizations became of 
more importance than the town. 

§ 12. Same (Oontinaed) . In the middle states which 
lay between, a compromise between the two estremes 
existed, the two mral organizations being both of im- 
portance, the emphasis on one or tiie other increasing 
according to whether one went north or south. In Qie 
state of New York, for example, both town and county 
were of importance, and the town was of more importance 
than it was in Pennsylvania, where the county appears to 
have taken the lead (14). In New England, therefore, 

(14) QoodnoT, Am. Adm. Iaw. 183. 
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many thinga which in the south were done by the connty 
were attended to by tiie town, and, in addition, as pointed 
ont above, the town discharged many functions which 
elsewhere were del^ated to the cities. In the sonth, on 
the other hand, the chief mral administratire nnit was 
the comity. If we bear tiiis in mind, we shall perhaps be 
able to understand how some of the confnsion which exists 
has or^t into onr law governing these local areas. 
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IMZSL&TXVB OOnTBQL OVEK PUBUO 00KP0KATX0N8. 
Sbotioh 1. Qbneral RsLAtraH TO Leozslatubs. 

§ 13. Oonsent of InhalntantB. We have Been that origi- 
nally municipal corporations or boronghs in England 
were incorporated at their own request and for purely 
local purposes (§5, above). We have also seen that the 
quasi-municipal corporations were only admimstratiTe 
subdivisions of the state, which of late have been endowed 
with corporate capacity aa a matter of convenience (§§10- 
12, above). The question arises: Is the consent of the 
inhabitants of a given district to become a corporation 
nceessaryf To settle this we need to bear in mind the 
fact that, under our system of constitutional govermnent, 
the legislature of each state is the body in which general 
legislative power is vested, i. e., the state legislature may 
do anything provided it be l^^slative in character, unless 
it be forbidden by the C!onstitotion of the United States 
or of the state. Aa a part of this general power to legis- 
late, it becomes the duty of the legislature to provide, so 
far as that is not done by tiie state constitution itself, for 
the creation, abolition, or alteration of public corporations 
of all kinds — towns, counties, cities and villages. In per- 
forming this function, it is not necessary that the legis- 
lature obtain the consent of the inhabitants of the district 
affected, except in those cases where such consent is re- 
quired by the state constitution. For example, in Berlin 
y. Qorham (1) it was held that such consent was not 
14 
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necesBary, although the rule in the ease of private cor- 
porations is the opposite. In the course of its opinion 
the court said: 

"It was objected that to make an incorporation of a 
town effectnal, there mnst be a legal town meeting holden 
in it. This objection rests upon the idea that the mle 
which applies in the case of private corporations, that 
the act is ineffectual tintil it is accepted by the corpora- 
tors, governs also the case of public corporations, like 
towns. But there is no snch role in the case of pnblic 
corporations of a mnnicipal character. The acts of in- 
corporation are imperative npon all who come within their 
scope. Nothing depends npon consent, unless the act is 
expressly made conditional. No man who lives within ihe 
incorporated district can withdraw from the corporation, 
nnless by a removal from the town; and by the mere 
passage of the law the town is completely constitnted, en- 
titled to the rights and subjected to the duties and bur- 
dens of a town, whether the inhabitants are pleased or dis- 
pleased. The legislatnre has entire control over mnnic- 
ipal corporations, to create, change, or destroy them at 
pleasure, and they are absolutely created by the act of 
incorporation, without the acceptance of the people or 
any act on their part, unless otherwise provided by the 
act itself." 

§ 11 Same: Omstltntional provisions. It is, how- 
ever, provided in many of the state constitutions that the 
consent of the inhabitants of the area affected must be 
obtained before the incorporation can become effective. 

(1) M H. H. 261 
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For example, in Massachasetts no town containing leu 
than a given number of inhabitants may be erected into 
a city "nnless it be with the consent and on the applica- 
tion of a majority of the inhabitants of sncfa town present 
and voting thereon" (2). In the case just cited, the court 
held that this provision did not apply to the case of the 
annexation of a town to an already existing city. In dis- 
cussiog the general qaestion involved, the court said: 

"The control of the general court over the territorial 
division of the state into cities, towns and districts, 
nnless controlled by some specific constitutional limitation, 
must necessarily be supreme. It is incident to that 
sovereign power which regulates the performance of 
public and political duties. The rights and franduses 
of such corporations are granted only to this end, and they 
may be modified and changed in their territorial limits as 
public convenience and necessity require. The inhab- 
itants do not derive private or personal rights under the 
act of incorporation; they acquire no vested right in those 
forms of municipal government whidi exist under general 
laws in towns, as distinguished from those by which the 
affairs of cities are regulated. If injuriously affected by 
legislative action upon these political relations, within 
constitutional limits, the courts etoi afford no remedy. 
This power of the general court it was not the intention 
of the amendment in qnestion to limit or affect. It has no 
application to the annexation, by the authority of the leg- 
islature, of a town or part of a town to a city already ex- 
isting. It has expresB reference to the erection of a city 

(2) Cbaadler t. BoMan, 118 Uui. SOO. 
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gOTermnait in the place of a town government within the 
same town limits. We are referred by the defendants to 
many acts of the legislature annexing towns and parts of 
towns to cities, showing that this has been the uniform 
construction of the article in question." 

A very common provision is one prohibiting the altera- 
tion, by division, of the boundaries of counties of a cer- 
taJn size without a vote of the inhabitants of the county 
in favor of the same. Such a provision, for example, ex- 
ists in Wisconsin (3). It should be noted also that nsually 
today the legislature is forbidden to pass special acta in- 
corporating particular localities by general constitutional 
provisions i^ch forbid the passing of spedal acts. The 
scope of this class of limitations will be discussed later 
(§§27-32). 

§ 15. Charter of public oorporatioa not a contract. 
]ii the case of Dartmouth College v. Woodward, the Su- 
preine Court of the United States held a charter granted 
to a private corporation was a contract within the meaning 
of that clause of the Federal Constitution i^ch forbids 
the states to impair the obligation of contracts (4). What- 
ever be the merits of that doctrine, it has no application to 
the diarters granted to public corporations of any kind. 
For example, in Johnson v. San Diego (5), the legislature 
divided the city of San Diego in 1889 into two parts, but 
provided that the part segregated, known as Coronado 
Beach, should pay its pro rata share of the indebtedness 
of the original corporation. In 1893 the legislature 

(S> WlMOiuln Conat. Art. XIII, sec 7. 

(4) 4 Wheat 51i. 

(5) 109 CmlU. 4«&. 
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passed a general act regnlating the distribntion of mtmic^ 
ipal debts m snch cases of division, making the act retro- 
active so as to cover San Diego and Coronado Beach. 
This act changed the previons apportionment of the debt, 
so that Coronado Beadi was exempted from all liability 
for the debt of the original mnnioipality. It was argued 
that since the original division took place with the consent 
of the inhabitants of the old city of San Diego, a contract 
existed that the debt should be apportioned in the manner 
fixed in the original act The conrt decided that no con- 
tract existed, and that, in the absence of constitntional 
limitations restricting the exercise of this right of divi- 
sion, the legislature conld do as it pleased. The follow- 
ing passage from the opinion snms ap the whole matter in 
a few words: "This right of legislative control, arising 
from the very natnre of the creation of snch corporations, 
is established onder the well-settled doctrine that snch 
corporations have no vested rights in powers conferred 
npon them for civil, political, or administrative purposes, 
or, as Dillon states it: 'Legislative acts respecting the 
political and governmental powers of mnnidpal corpora- 
tions not being in the natnre of contracts, the provisions 
thereof may be changed at pleasure where the constitn- 
tional rights of creditors and others are not invaded.* " 
§ 16. Same: Rights of l^fidatore diatingnisbed trom 
rights of creditors. We most, however, be carefnl to 
distinguish between two different phases of the problem, 
viz.: (1) the question whether the municipal charter is a 
contract with the people of the district; (2) the quration 
of the rights of creditors of the original corporation when 
the latter is divided or otherwise altered. The answer 
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to the first of these is that given above— the charter is in 
no sense a contract between the state and the people of the 
loeality incorporated. In dealing with tiie second ques- 
tion, however, we mnst bear in mind the provisions of the 
United States Constitation respecting private rights of 
property. It may fairly be asked whether a creditor of a 
taty, who has loaned his money npon the strength of the 
(aty's credit, is not deprived of his property withont doe 
process of law if the legislature withdraws from the city 
so large an amotmt of the taxable property previously 
within its limits that the remaining portion Ib not able to 
pay the debts, nnless it permits the bondholders to go 
against the property of the segregated portion. Again we 
must subdivide our problem into two parts: (1) If in 
dividing a municipality the legislative enactm^it ia silent 
as to the apportionment of the debt, what is the role for 
apportioning the same? (2) If the legislature lays down 
a rule of apportionment, is it eonstitational so as to in- 
fringe no rights of the creditors of the old municipality t 

§ 17. Legislative f^portiomnent ot debt cm divisioii 
ci public corporations. In Laramie County v, Albany 
Co. (6) the Supr^coe Court of the United States was called 
upon to pass upon the first of these two problems. Lara- 
mie Counly, after having incurred a heavy debt, was re- 
duced in area until it oecnpied something less than one- 
third of its original territory, other counties being erected 
out of the portions thus cut off. No provision was made 
by the legislative enactments for any apportionment of 
the debt of the old county of Laramie between the new and 

._ .(•) U U. B. 107. 
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amaller county of Laraniie and the other comities. The 
new Laramie County paid off the debt and brought soit 
against the other counties, seeking to recover from the 
latter their pro rata share of the amount paid. The court 
decided that where the I^slatnre failed to express the 
contrary intention, the portion of the old public corpora- 
tion whidi still bore the original name was legally the one 
liable to pay the debts and that no right to contribution 
existed. Said the court: "Regulation upon the subject 
may be prescribed by the legislature ; but, if they omit to 
make any provision in that regard, the presumption must 
be that they did not consider that any legislation in the 
particular case was necessary. Where the legislature 
does not prescribe any snch regulations, the mle is that 
tie old corporation owns all the public property within 
her new limits, and is responsible for all debts contracted 
by her before the act of separation was passed. Old debts 
she must pay, without any claim for contribution ; and the 
new subdivision has no claim to any portion of the public 
property except what falls within her boundaries, and to 
all that the old corporation has no claim. ' ' Once more we 
must be careful to note that this settles only the rights of 
the inhabitants of the districts concerned among them- 
selves and does not determine the rights of creditors, if Uie 
old locaUty, or what is left of it, is not able to pay the 
debts. It is clear that so long as the remnant of the old 
corporation is fairly able to pay, in such a case as the one 
just considered, the creditor must look to that and cannot 
proceed against the severed portions. 

§ 18. Same: When creditors are injuriously affected. 
If, however, the creditor cannot obtain payment from the 
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portion which remains with the old name, it seam that 
he ought to have some remedy against the other portions, 
and the courts so hold where possible. For example, 
where a mmiidpal corporation is dissolved and all its 
territory divided between two other mmudpal corpora- 
lions, the Supreme Conrt of the United States has held 
that the corporations to which the territwy is added 
become liable pro rata for the debts of the dissolved cor- 
poration (7). In another case, the United States drcnit 
court decided that where Uie legislature cut ont from the 
original city substantially all the taxable property, leav- 
ing the creditors with insnfBcient security for their claims 
if compeUed to look to the balance of the original dty 
for payment, the severed portion wonld be regarded by 
the court as substantially the old corporation and liable 
for its debts (8). In snch a case the oonrt goes b^ind the 
l^islative apportionment in order to prevent the impair- 
ment of the obligation of ttie contract between the cred- 
itor and the old corporation. If, however, the legislature 
simply abolishes the old corporation and puts nothing in 
its place, it seems that the courts in many cases find it im- 
possible to give creditors who are thereby injured any 
effective remedy (9). This topic is further treated in the 
article on Constitutional Law, §§ 233-34, in Volume XII 
of this work. 

S 19. Poeidble bads ct right to local Belf-govenmwnt. 
In the absence of special constitutional provisions, have 

(7) HouBt Pleasant t. Beckwlth, 100 IT. S. E14. 

(8) BrewlB v. Dulath, S McCrary {U. 8. Clro. Ct), 219. 

(t) DUloo, Htmiclp&l CorporsUona <4th wL), lecB. lS9a, 170. 
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the inhabitants of the various looalities a constitational 
right to local self-govemiQentf It seems not, both upon 
principle and according to the weight of authority. In 
the first place, pnblio corporations are organized in pnr- 
enance of charters granted by the legislature, either by 
spedal or general acts. These acts may be altered^ 
amended or repealed at the will of the legislature, unless 
some constitutional provision prohibits such action. But, 
it may be argued, if the legislature allows tie public cor- 
porations to exist at all, it must permit them to regulate 
their own local affairs as they please. It is difficult to 
see why this sbonld be so. Historically, in England the 
legislature exercised a free hand in this matter; and. as 
we have already seen, the state legislature in oar consti- 
tutional system may do any legislative act not forbidden 
by the constitution. The only possible basis for a denial 
of the power of the legislature to interfere with the local 
govermnent of a municipal corporation must, in the ab- 
sence of an express constitutional provision, rest upon 
some implied prohibition to be gathered from the funda^ 
mental principles of our constitutional system. In spite 
of the fact that some very eminent authorities have 
thought that such an implication can be found, the better 
view seems to be tliat the courts cannot upset the legis- 
lature's enactments upon so vague a principle. It is 
fundamental in our constitutional system that a court 
should not hold a legislative enactment to be void because 
unconstitutional unless it is clearly so; any reasonable 
doubt should be settled in favor of the le^slature. See 
the article on Constitutional Law, §§ 51-53, in Volume 
XP of this work, biasmuch as there is reaa(»iable doubt 
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whether an implied ri^t to local aelf-govenunent is to 
be discovaed among the fundamental prindplee of onr 
Btate constitational law, it would seem that the conrta 
ou^t not to interfere nnless they can base their action 
npon some specific provision of the constitntion. 

§ 20. Prevailing view a^rainst the right. One of the 
early cases dealing with this sabjeet is that of Darlington 
V. Mayor, etc., of New York (10), decided in 1865. In 
that case the state legislatore provided that whenever any 
property should be destroyed or injured in consequence 
of any mob or riot, the city or coimty in which such prop- 
erty was situated shonld be liable to an action by Gw 
owner for the damages so sustained. In deciding tluit 
the statute was constitutional and did not deprive the dty 
of its property without doe process of law, as the prop- 
erty was here devoted to a legitimate city purpose, the 
court nsed very broad language in describing the power of 
the legislature over public corporations. The following 
passage is typical of the attitude of the New York courts : 
"City corporations are emanations of the supreme law- 
making power of the state, and they are established for 
the more convenient govemm^t of the people witiiin 
their limits. In this respect corporations chartered by 
the crown of England and confirmed at the Bevolation 
stand on the same footing with similar corporations cre- 
ated by the legislature, lllieir boards of aldermoi and 
comicilmen and other officers are as truly public officers as 
the boards of supervisors or the sheriffs and clerks of 
coonties; and the property aitmsted to tibeir care and 

(10) SI N. T. 164. 
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management is as essentially pnblio property as that con- 
fided to the administration of similar ofBcial agendes in 
comities and towns. In cities, for reasons partly tech- 
nical and in part founded upon motives of convenience, 
the title is vested in the corporate body. It is not thereby 
shielded from the control of the legislature, as the su- 
preme law-making power of the state. Let us suppose the 
city to be the owner of a parcel of land not adapted to any 
municipal use, but valuable only for sale to private per- 
sons for building purposes or the like. No one, I think, 
can doubt but what it would be competent for the l^s- 
lature to direct it to be sold, and the proceeds to be de- 
voted to some municipal or other public purpose within 
the city, as a courthouse, a hospital, or the like; and yet, 
if the argnn^ent on behalf of the defendants is sound, it 
woold be the taking of private property for public use 
without compensation, and the act would be void." 

This question has most often arisrai in those cases in 
which the legislature has attempted to provide for the ap* 
pointment by state officials of a board to take over the ad- 
ministration of matters previously attended to by the city, 
such as fire and police. The view that the le^slatnre has 
a free hand unless restrained by some constitutional pro- 
vision is adopted in Eedell v. Moores (11). In that case 
the state le^slature provided for the appointment by the 
governor of the state of a fire and police board for the city 
of Omaha. The court upheld the couBtitutionality of the 
law, OTerruIing a previous decision based upon the other 
view (12). 

<11) « Neb. SU. 

(IS) BUto T. Moores, EG Neb. «0. 
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§2L Contrary view: Cooley's opinion in Detroit 
cases. In a very celebrated opinion in the case of People 
V. Hnrlbut (13), Judge Cooley, one of the greatest anthor- 
itieB we have ever had npon constitational law, argned in 
favor of the view that the local commnnitieB have a consti- 
tutional right to local self-government. The legislature 
of Michigan in that case had transferred to a board of 
public works appointed by the state legislature all the 
powers, duties, and responsibilities of the former hoard 
of water commissioners, the board of sewer commission- 
ers, and some other minor boards, of the city of Detroit. 
These city boards had previously been chosen locally. In 
holding the legislative enactment unconstitutional, Jndge 
Cooley used the following language: 

"Onr constitntion asBumes the existence of connlieB 
and townsiiips and evidently contemplates that the state 
shall continue to be subdivided as it has hitherto been; 
but it nowhere expressly provides that every portion of 
the state shall have county or township organizations. It 
names officers which are to be chosen for these subdi- 
^sions and confers upon the people the right to choose 
them; but it does not in general define their duties, nor in 
terms preclude the legislature from establishing new 
offices, and giving to the incumbents the general manage- 
ment of municipal affairs. If, therefore, no restraints 
are imposed upon legislative discretion beyond those 
specifically stated, the township and county government 
of any portion of the state might be abolished, and the 
people be subjected to the rule of commissions appointed 

(U) 24 Mich. 44. 
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at the capitaL The people of such portion might thus 
be kept in a state of papilage and depend^ice to any 
extent and for any period of time the state might choose. 
"The doctrine that within any general grant of legis- 
lative power hy the constitution, there can be fonnd 
authority thus to take from the people the management 
of their local concerns, and the choice, directly or indi- 
rectly, of their local officws, if practically asserted, would 
be somewhat startling to our people, and would be likely 
to lead hereafter to a more careful scrutiny of the charters 
of goTemment framed by them, lest sometime, by an 
inadvertent use of words, they might be fonnd to have 
conferred upon some agency of their own the legal au- 
thority to take away their liberties altogether. ' If we 
look into the several state constitutions to see what verbal 
restrictions have heretofore been placed upon legislative 
anthority in this regard, we shall find them very few 
and simple. We have taken great pains to surround 
the life, liberty, and property of the individual with 
guaranties; but we have not, as a general thing, guarded 
local government with aimilar protections. We must as- 
8ume either an intention that the legislative control should 
be constant and absolute, or, on the other hand, that there 
are certain fundamental principles in our g^teral frame- 
work of government, which are within the cont^nplation 
of the people when they agree upon the written charter, 
subject to whi(di the delegations of authority to the sev- 
eral departments of government have been made. That 
this last is the case, appears to me too plain for serious 
controversy. The implied restrictions upon the power of 
the legislature, as regards local government, though their 
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limits may not be bo plainly defined as ^>re8B proviBions 
might have made them, are nevertheless equally impera- 
tive in diaracter, and whenever we find onrselves clearly 
within them, we have no alternative but to bow to their 
authority. The constitution has heea framed with these 
restrictions in view, and we should fall into the grossest 
absnrdities if we undertook to constme that instrument 
on a critical examination of the terms employed, while 
shotting our eyes to all other considerations." 

§ 22. Omiment on latter view. This is perhaps as 
strong a statement of the doctrine as can be found, but 
it loses weight when we discover that the Michigan con- 
Btitution contained a special provision which rendered 
the law invalid, and bo all that is said on the broader 
question is not in point, and is of value only as expressing 
the learned writer's opinion. The clause in question pro- 
vided that "judicial officers of cities and villages shall be 
elected ; and all other officers shall be elected or appointed 
at sncb time and in such manner as the legislature may 
direct." It was conceded by all that elections mnst be 
by vote of the people of the locality concerned, and it 
was a fair inference that appointment meant appointment 
by some local authority, and not by the central state gov- 
ernment In the Detroit Park cases (14) a le^slative 
enactment which attempted to transfer to a state ap- 
pointed board the care and management of the park 
system of Detroit was held nnconstitntional. Again, how- 
ever, the same section of the constitution really forms 
the basis for the decision. The view contrary to Judge 

<u) 28 Hicb. sas. 
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Cool^'s finds expression in the recent cases of Van Cleve 
V. Passaic VaUey Conunissioners (15) and Newport v. 
Horton (16). 

§ 23. L^Tslative control of local mattws of state im- 
portance. A fnll discussion of this qnestion of the right 
to local self-government requires us to note the distinc- 
tion which exists between matters of state concern and 
those of purely local importance. As pointed out in our 
first chapter (§ 9, above), the city in out system is both 
an oi^an for the satisfaction of local needs and an agent 
aiding in the administration of the affairs of the central 
state government. Even adopting Cooley's view that 
there is an inherent right to local self-government, i. e., a 
constitntional right to have local officials locally elected 
or appointed, it seems clear that in so far as the state 
has used the municipality in administering the state's 
affairs, it may deprive the city of the right to continue to 
do so, and vest those powers in centrally appointed officers 
unless some express constitutional provision forbids. 
That this is the law Judge Cooley recognized himself in 
the Detroit Park cases cited and discussed above. As we 
shall see, there are express constitutional provisions 
which prevent even this to some extent in some states, 
but of those we shall treat later (§§ 33-37, below). Con- 
fining ourselves to the general question at the present 
moment, it becomes of importance to determine what are 
matters of purely local importance and what of state 
concern. We shall have occasion to work the matter out 

(16) n N. J. L. us. 

(1«) 23 R. I. 19S. 
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in considerable detail in discussing the liability of the 
city for the torts of its o£Bcials, and so need only mention 
here a few of the chief matters which are generally recog- 
nized as being primarily of state concern. Chief among 
snch may be mentioned : the preservation of the peace and 
the enforcement of the criminal law through the police 
department (17); the protection of the public from dis- 
ease throns^ the health department; the state school 
system ; the assessment and collection of taxes ; and, ac- 
cording to some, the protection of the community from 
fire throngh the fire department. Examples of matters 
primarily of local concern are: sewer systems, park 
systems, and water, gas, and electric lighting plants, 
where owned and operated by the dty. The leading cases 
discnssing and deciding these questions will be set forth 
in detail in a later chapter dealing with the liability of 
public corporations in tort (Chapter III, below). 

§24. Oontrol of private municipal proper^: Tnut 
Iffoper^. According to some of the cases, a public cor- 
poration may be the owner of property which falls within 
the provisions of the Fourteenth Amendment to the Con- 
stitution of the United States prohibiting the states to 
"deprive any person of life, liberty, or property without 
due process of law," which means, among other things, 
that private property may not be confiscated. All the 
authorities agree in holding that property vested in a 
public corporation in tmst, to be devoted to charitable 
purposes of any bind, cannot be diverted to other pur- 
poses by legislative enactment (18). Such property, hoW' 

<17> Horton t. Newport, 17 R. I. E83. 

(18) Montpeller v. East Montpeller, 26 Vt. It. 
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ever, is not, strictly speaking, nmnicipal property; that 
is, the public corporation does not own the beneficial inter- 
est in it The principle really involved is that the legis- 
lature may not deprive the persons beneficially interested, 
i. e., the class of people for whom the trust was created, 
of the property in question, for it is well settled that it 
may deprive the public corporation of the title and vest 
it in a new trustee or set of trustees (19). 

§25. Same: Propo^ held fa* local pmpoBes. It 
should be recalled that earlier in the chapter (§§ 13-15) 
we have seen that the legislature may, in the absence of 
some express constitutional provision forbidding it, 
change the boundaries of public corporations and dis- 
tribute the public property of the old public corporations 
among the new corporations formed. In some cases, how- 
ever, an attempt has been made in these cases of annexa- 
tion or division of public corporations to distinguish be- 
tween "public property*' and "private property." For 
example, in Town of Milwaukee v. City of Milwaukee 
(20), the act whose constitutionality was challenged pro- 
vided for the annexation of a part of the town of Milwau- 
kee to the city of Milwaukee and that all the property of 
the town situated in the annexed district should belong 
to the city. It was decided that the legislature could not 
constitutionally divest the town of the title to land sit- 
uated in the annexed district. In doing so the court used 
the following language: 

"The power of the legislature to enlarge the limits of 
the city of Milwaukee so as to embrace within them the 

(IS) PUladelpbla v. Fox, 64 Pa. St. 169. 
(M» 12 Wis. S3. 
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land in question, and subject it and those who occupied it 
to the jurisdiction and gorenunent of the city, cannot 
be questioned. All persons residing within the limits 
of such corporations are obliged to be its members, and 
to submit to &e duties imposed hy law. All persons hold- 
ing or owning property within them are, as to it, bound 
to the same rule of submission. The di£Scnlty about the 
question is, to distinguish between the corporation as a 
civil institution or delegation of merely political power, 
and as an ideal being endowed with the capacity to acquire 
and hold property for corporate or other purposes. In 
its political or governmental capacity it is liable at any 
time to be changed, modified, or destroyed by the le^sla- 
ture; but in its capadty of owner of property, designed 
for its own or the exclusive use and benefit of its inhabi- 
tants, its vested rights of property are no more the sub- 
ject of legislative interference or control, without the 
consent of the corporators, than those of a merely private 
corporation or person. Its rights of property, once ac- 
quired, though designed and used to aid it in the dis- 
charge of its duties as a local government, are entirely 
distinct and separate from its powers as a political or 
municipal body. It might sell its property, or the same 
mi^t be lost or destroyed, and yet its powers of govern- 
ment would remain. In its character of a political power 
or local subdivision of government it is a public corpora- 
tion« but in its character of owner of property it is a 
private corporation, possessing the same ri^ts, duties 
and privileges as any other." 

§26. Same: Property held for state porpoBM. In 
another case the same court held that money raised in a 
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fAty by taxation for the purpose of erecting a high Bchool 
could not be diverted hy an act of the legislature, withont 
the assent of the city or its inhabitants, to the purchase 
of a site for a state normal school (21). Among the rea- 
sons given for the decision are the ones stated in Mil- 
waakee v. Milwaukee, cited above. According to the 
court, a high school is a local city institution, but a normal 
school is a state institution for the benefit of the whole 
state. While this may be in fact true, it would seem that 
as a legal proposition the city has no right to continue to 
control any part of the public school system, if the state 
wishes to manage it itself. Other courts have accordingly 
held that municipal property acquired by a city for pur- 
poses primarily connected with matters of state adminis- 
tration may be taken from the control of the city and 
placed nnder the care of the state authorities (22). In the 
state of the authorities, therefore, it is difficult to lay 
down any general propositions which will apply in all the 
different states, and on principle it seems difficult to as- 
similate a public corporation to the position of a private 
person under the Fourteenth Amendment It would seem 
better on the whole to rely on the good sense and fairness 
of the legislature, rather than to attempt to stretch con- 
stitutional provisions to cover cases not within the con- 
templation of their f ramers. 

Section 2. Ezpazss CoNSTrrunoNAi^ Fbovisions. 

§ 27. ProhiUtion of speoial legislatioiL Aside from 
the question of the power of the legislature in dealing 
with public corporations where no express constitutional 

(21) Btate t. Hobm, 31 Wla. 660. 

<Si) Hi^w T. Baltimore, 16 Md. 876; I>M>plo v. Dnper, IB M. T. 631. 



,y Google 



LEGISLATIVE CONTBOL 33 

provisions are inTolved, we find that the interpretation of 
suoh express provisions as do exist is by no means free 
from doubt and difiScuIty. One of tlie commonest proyi- 
sions is that which forbids the legislature to legislate with 
reference to public corporations by special act The lan- 
gnage of these provisions varies, bat the general intent is 
the same, viz., to compel the legislature to treat alike all 
public corporations which are similarly situated, la 
twenty or more states the legislature is forbidden to in- 
corporate cities, and generally also villages, by special 
act (23). In a few the prohibition covers only public 
corporations below a certain size. These provisions are 
generally regarded as including within their meaning acts 
amending the charters of the corporations referred to, 
and some of the provisions expressly so state. In a few 
the prohibition is based upon a general provision for- 
bidding the conferring of corporate powers by special act, 
the provision being constmed by the courts as including 
municipfd as well as private corporations, but not, per- 
haps, qaasi-municipal corporations, although some courts 
include the latter (24). Other states, and also some of 
those having the provisions already given, require the 
legislature in express terms to pass. general acts for the 
incorporation of public corporations. Another provision, 
usually applying to quasi-municipal corporations only, 
forbids the legislature to regulate the internal affairs of 
the localities by special act It will be seen that these 



(38) Ooodnow, Uimiclpal Home Rule, Cb^. T. The Other tgarm 
wUdi foUow ftre Uk«it from the same work. 

(H) Ooodnow, above, 58; Pnrdr t. People, i HUl SS4: Beach r. 
ZjMhT, 11 KsiuM U; Clegg t. Rlcbanbon Consty, S Neb. 174 
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provisions do not limit the amoont of regnlatioa vhidi 
the legislature may exercise over public corporationB, but 
simply compel the legislature to exercise its powers by 
means of goieral laws applying to all localities similarly 
situated, rather than by special acts dealing each with a 
particular city, village, town or county. We need, there- 
fore, first of all, to determine what a special act is, as 
distinguished from a general act. It seems that hardly 
any of the constitutions contain any definition of what is 
meant by special legislation, the New York constitution 
as revised in 1894 being a notable exception. It is a 
matter, therefore, for the courts to determine in the exer- 
cise of their function of determining the constitutionality 
of legislative enactments, and we must accordingly turn 
to the decisions of the courts for light upon the matter. 
Before doing so, let ns notice the New York provision re- 
ferred to (24a), It defines a special act as an act affect- 
ing less than all the cities of one of the classes of cities 
for which the constitution provides. The constitution in 
another part divides the cities into several classes, accord- 
ing to their population. 

§28. What is a special legislatiOT? Object of prohibi- 
Moa, la examining the decisions of the courts rating 
to the definition of special as distinguished from general 
legislation, we must bear in mind the evil which it was 
sought to cure. The legislature had in many states fallen 
into the habit of interfering in the most minute details 
of the local affairs of cities and other public corpcH^ons, 
and did this by passing spedal acts, each applying by 

(3ta) New Tork Cknut. Art XII, Ma S. 
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name to one public corporation. Two evils resulted from 
this: (1) the cities were not permitted to attend to their 
own purely local concerns; and (2) each public corpora- 
tion had, or was likely to have, an organization and 
powers different from those of any other similar munici- 
pality, so that it was exceedingly difficult, as a legal prop- 
osition, to determine the validity of local action of any 
kind. To remedy this constant interference in the loc^ 
affairs of the public corporations, as well as to enable the 
courts and legal profession g^ierally to ascertain more 
easUy the powers of any given municipality, the provi- 
sions we are discussing were adopted into the state con- 
fltituticms. It is obvious that it could not have been the 
intention to prevent the legislature from giving to very 
large cities a different organization from that provided 
for smaller communities; in other words, the effect of 
the provisions is to compel the legislature to follow some 
principle of dassification, dealing alike with all public 
corporations in the same class. 

§29. FermiMible prindples of classificatdcHL The 
vital question, therefore, is: What principles of classifi- 
cation may the legislature adoptl In a recent case (25) 
&e supreme court of Wisconsin attempts to smnmarize 
the results of the cases upon this question. In the case 
before the court the le^slatnre had provided that 
"bridges across navigable streams on town roads shall 
be built, maintained and repaired by the town and village 
jointly, the expense to he borne by each in proportion to 
their equalized valuation as fixed by the county board.** 

(2E) Bloomer t. Bloomer, 128 Wlik S9T. 
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This provision required the village of Bloomer in a par- 
ticnlar case to pay part of the cost of erecting and main- 
taining a bridge situated wholly outside the village limits, 
but within the limits of the town. Among the argaments 
□rged against the validity was that it constituted special 
legislation. In upholding its constitutionality, the court 
used the following language: "The classification here 
seems to satisfy every essential laid down in the books. 
It is based on substantial distinctions making one class 
really different from another. It is germane to the pur- 
pose of the law. It is not based on existing carcnmstances 
only. The law applies equally to the members of the 
class. The character of the class is so far different from 
other situations as, within the boundaries of reason at 
least, to suggest necessity or propriety, having regard 
to the public good, of substantially different legislative 
treatment" This recognizes, therefore, that the l^sla- 
ture may classify public corporations, provided the prin- 
ciple of classification adopted is a reasonable one onder 
the circumstances, i. e., is germane to the purpose of the 
law, and based upon substantial distinctions making one 
class really different from another; and that a law wbicii 
applies to all the mnnidpalities falling within any class 
is general and not special. In the light of this, let ns 
examine some of the cases. 

§30. Olassiflcation according to pc^nilation. It is 
held, apparently by all courts, that a classification accord- 
ing to population is constitntional, unless it be apparent 
to the court that the object of the law is to evade the 
constitutional provision. In the earlier cases the limita- 
tion BUj^sted at the dose of the preceding sentence was 
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not clearly made, and led to nnfortaiiate reanlts. The 
experience of the Ohio coorts is especially instmctive in 
this respect. In State v. Pngh (26) the cUesification was 
based npon population, with the result that only one city, 
Columbns, fell into the second class. The law, however, 
was so drawn that if at any time in the fntnre other cities 
grew to have the same popolation, they woold become 
cities of the second class, and the court held the law to 
be constitutional. This appears to be a rational view, 
and is what the Wisconsin court had in mind when it said 
that the classification must not be based upon existing 
circnmetances only, i. e., must be prospective in its opera- 
tion. If the act applies only to corporations having at 
the time of the passage of the act a certain population, 
it is accordingly unconstitutional, no matter how many 
cities it affects (27). So, also, if the act refers to cities 
by name and does not make provision for others whidi 
later obtain the same population, it is special le^slation 
and void (28). An interesting attempt to evade the pro- 
vision we are discussing was made in the case of Com- 
monwealth V. Patton (29) in whioh the provisions of the 
act applied only to "all connties where there Is a popula- 
tion of more than sixty thousand inhabitants, and in 
which there shall be any city incorporated at the time 
of the passage of this act, with a population exceeding 
ei^t thousand inhabitants, situated at a distance from 
the coonty seat of more than twenty-seven miles by the 

{S6) 4S Ohio St H. 

(27) McCftrtbT T. CommonTAftltli, 110 Pft. Bt 24S. 

(28) Ci^ of (3oa&cll Qrore, 20 Kanm 619. 
(») 88 Pa. St 2G8. 
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nsnally traveled public road." The act was, of course, 
adjudged miconstitutioiial, for, as the court pointed out, 
the legislature might as well have named the county in 
question. The limitation suggested at the beginning of 
this paragraph was appUed by the Ohio court in the recent 
case of State v, Jonee (30) where the court held void 
a classification in which the largest eleven cities in the 
state were put into eleven different classes. Said the 
court: "In view of the trivial differences in population 
. . . the present classification cannot be regarded as 
based upon differences in population." As the "Wiscon- 
sin court mi^t say, there was no real, substantial dis- 
tinction between the so-called classes, nor was the basis 
adopted germane to the purposes of the act. 

§ 31 (Hassifloation acoordio^f to get^ra^cal oondi- 
Hana. Commonwealth v. Fatten (see note 29) is some- 
times given as an authority for the proposition that class- 
ifications based upon geographical conditions which can- 
not change are always bad (31). It seems, however, that 
that is putting the matter too strongly. In this case the 
geographical elements in the classification furnished no 
real basis for distinction and were not germane to the pur- 
pose of the act. The same may be said of State v. Fhil> 
brick (32) in which an act applying exclusively to seaside 
resorts was held void, but again, as the opinion of the 
court shows, the basis for the decision is that there is no 
relation between the objects of the act and the basis of 
classification. Said the court: "Contignity to the sea 

(50) 6B Ohio Bt 4G3. 

(51) Ooodnow, Hnnlctpal Home Rule, 74. 
(SS) 60 N. J. L. 681. 
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IB no ground for the existence of a. different mle in re- 
spect to the general amonnt of taxes to be raised, and I 
am clear that no reasons can be sn^^sted why the power 
to designate the amonnt shonld, in boronghs not lying 
on the ocean, be oonunitted to the people at large, while 
in boroughs on the sea. the power should be placed in the 
hands of commissioners." Li State v. Hammra- (33) 
the court gave as an example of a legitimate classifica- 
tion a law giving to all cities situated on tidewater the 
privilege of nsing snch water in connection with sewers. 
It would seem, therefore, that a valid classification may 
conceivably be baaed upon permanent geographical fea- 
tures, if the basis of classificatioii is germane to the por- 
poses of the act. 

§ 32. Otiur methods (tf dasaiflcatifHi. An example of 
another basis of classification is found in Bronson v. 
Oberlin (34) in which the act applied to "all villages 
having within their limits a collie or university, " and 
was held constitutional. How easy it is to overstep the 
limits is shown by a recent Missouri case (35) in which 
the act of thQ legislature whose validity was disputed 
provided that "no dramshop license shall hereafter be 
granted to any person to keep a dramshop within five 
miles of any state educational institution which now has 
enrolled fifteen hundred or more students." The act ap- 
plied only to the state university, and was held unconsti- 
tutional. A simple change so that the law would apply 
to any state educational institution of the size in question 

(83} 42 N. J. L. 4S5. 
(U) 41 Ohio 8t 476. 
(35) State ex. rel. Turner, SIO llo. 77- 
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would doubtless core the defect. On the whole, it seems 
that these coastitntlonal provisions have not accom- 
plished as much good as was expected from them, as the 
conrts have permitted clasBifications based upon rather 
small differences to slip throagh unchallenged; and on 
the other hand, they have prodaced a great deal of litiga- 
tion and introduced donbt and difficulty into the law. 
Might it not be better to seek to Improve legislatures and 
depend on their good sense, rather than to attempt to tie 
the hands of the legislative body in a way which, at the 
best, mnst often produce unfortunate and arbitrary 
results f 

g 3S. Frovisioiu reqidring local choice of city offidals. 

Another common provision found in the various state 
constitutions is intended to preserve to the localities the 
right to choose their own local officials (36). These take 
various forms, sometimes forbidding the legislature to 
provide by special act for local offices, or for commissions 
to regulate local affairs, but more commonly, perhaps, 
conferring upon the people of the locality the right to 
select all or a part of the local officials. Of the latter, the 
provisions of the Wisconsin constitution may be taken as 
an example. That provides that "sheriffs, coroners, reg- 
isters of deeds, district attorneys, and all other county 
officers, except judicial officers, shall be chosen by the 
electors of the respective counties once in two years" 
(37). It also provides in another section that "all county 
officers whose election or appointment is not provided 
for by this constitution shall be elected by the electors 

(86) Ooodnow, Ifuiilc. Home Riil«, <0. 
(>T) WlBconain CouL, Art TI. MC 4. 
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of the reapective coonties, or appointed by the boards 
of supervisors or other county authorities, as the legisla- 
ture shall direct. All city, town, and village oflScers whose 
appointment is not provided for by this constitution shall 
be elected by the electors of sndi cities, towns, and vil- 
lages, or of some division thereof, or appointed by such 
anthorities thereof as the legislature shall designate for 
that purpose" (38), 

§ 34. What are local offitdiUs? Under such provisions 
it becomes an interesting question as what are local, i. e., 
city, town, or village officers within the meaning of the 
constitution. As we saw in the first chapter (§9), the 
legislature has thrown upon the cities of America a con- 
stantly increasing amount of state administrative bnsi- 
ness to attend to, usually leaving the choice of the officials 
to discharge such functions to the city itself. May the 
state deprive the city of the right to elect or appoint 
officials of this kind, or has the city a vested right in the 
mattert According to the view accepted by the conrts 
in the states having such provisions, the constitution 
does not intend that the line shall be drawn between offi- 
cials discharging functions primarily local in character, 
such as those relating to local public worbs, and officials 
attending to matters in which the primary interest is 
that of the state as a whole. Ignoring any such reason- 
able basis, the constitution, as interpreted by the courts, 
provides for an unchangeable organization in which offi- 
(uals who were locally elected or appointed at the time the 

(S8) Ibid., Art XIII, aeo. 9. 
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constitiitioiial proviBion was adopted mnst contiirae to be 
BO chosen no matter what fonctions they dischat^; while 
on the other hand, officials holding positions newly created 
Bince the adoption of the proviaion do not fall within its 
scope, even if their fonctions be local in charaoter. For 
example, although in all other branches of the law the 
administration of the state's laws through the police is 
regarded as a state f onctioo, it is held that if at the time 
of the adoption of the provision in question the police 
were locally chosen, they mast continue to be so chosen. 
This was held where the ofBce in question was that of 
chief of police (39). Tlie same test had been laid down 
in many earlier cases, among which we may cite that 
relating to the office of city attorney (40). This interpre- 
tation, whatever be its justification from a legal point of 
view — and there seems to be much evidence to show 
that the framers of the provision meant just this — has 
led to the unfortunate situation that the state is prohibited 
from itself appointing officers to act in enforcing the state 
laws within the limits of one of the local areas. 

g 35. UethodB of efvading provisiDns tor local dioice of 
officials. The words "one of" in the last sentence above 
must, however, be emphasized or a wrong impression will 
be obtained. To bring this out clearly, let us imagine a 
state law providing for a state chief of police at the head 
of a state police force, having jurisdiction throughout 
the state. Surely no one could contend that the constitu- 
tional provision for the local election of local officials 
wonld prevent this from being valid. Once grant the 

(S9> O'Connor v. Fond du Lac, 109 Wis. 253. 
(40) State T. Km, 88 Wis. 13G. 
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constitntionality of such & procednre, howerer, and it 
becomes possible to nnUify the evil results of the con- 
stitntional Imutations. For example, in People v. Draper 
(41) the court sustained as constitntional a law creating 
a metropolitan police district out of New York connt;^ 
and three adjacent connties, placing at the head of the 
police of the district a chief appointed by the governor 
of the state. The same result was reached later in the 
ease of the Metropolitan Board of Health v. Heister (42) 
in which, as the name indicates, a nnmber of connties 
were formed into a metropolitan health district So long 
as an area having boundaries substantiallT; different from 
the old public corporation is created the state appoint- 
ment will be valid, seems to be the view of the New York 
court For example, in creating the "Bensselaer police 
district" the legislature made a slight addition to the 
area of the city of Bensselaer, but, as the addition was 
not substantial, tiie court held the act void (43). This 
method of evading the constitutional restriction is a 
favorite one in New York, where the political opposition 
between the city of New York on the one side and tiie 
rest of the state on the other is very pronounced. In 
order to have a state-appointed supervisor of elections 
to insure honesty in the count of the ballots at elections of 
state and national importance, it was necessary for the 
le^slature to create a metropolitan election district dif- 
fering substantially in area from the city of New York. 
Any snch situation is of course unfortunate, and, as Mr. 

(41) 16 N. T. 582. 

(«) 87N. T. 661. .,*-i.v<f 

(4S) People t. Albertaon, B6 N. Y. BO. ■'^xihii.^i- 
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Goodnow points out, this metiiod of secariiig home mle 
for cities hy constitntional limitations has largely been a 
failure (44). The nnacientifie character of the distinction 
between local officials -who must be locally chosen, aud 
others which need not be, is strikingly brought out by a 
recent case in Wisconsin. The question was of the valid- 
ity of the appointment of a ''county supervisor of assess- 
ment" of taxes in any other way than by election by the 
electors of the county in question. It will be rem^nbered 
that the Wisconsin constitution required the local election 
of "all other county officers" except judicial officers 
(§33, above). The court limited the clause to those 
county officers whose offices were in existence at the time 
the provision was adopted, and, as the * ' county supervisor 
of assessment" held a newly created office, his office, 
though it pertained to the county, was not a county office 
within the meaning of the provision (45). 

§ 36. Vhat are municipal afTain? A problem v^y 
closely connected with that discussed in the preceding 
paragraph deals with the question of what are mnnicipal 
as distingaished from state affairs. Upon this question, 
also, the courts are in conflict, and by the majority of 
them no sdentific view of the matter has been t^en. For 
example, in Commonwealth v. Patton (46) an act which 
affected the system of judicial administration was held 
void as violating the constitutional prohibition of special 
acts relating to the affairs of towns and counties. Surely 
on any scientific basis the administration of justice is a 

<44) Ooodnow, Mnnlc. Home Rule, 9L 
(4S> 8Ute V. Sunuelwn, 181 Wta. 49>. 
(48) 88 Fa. 8t 268. 
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state and not a local matter. The basiB of the view of 
the courts is, of course, historical, as in the ease of local 
and state officers. Whatever the localities have been in 
the habit of attending to in the past are local affairs; 
others are state affairs — seems to be the view of the 
courts. This, of course, ignores the dual fmiction of the 
city as an agent for the satisfaction of local needs, and 
as an agent of the state in the administration of the 
state's laws. An IHinois case (47) follows the general 
fa«nd of the New York metropolitan district cases dis- 
cnssed above. An act of the legislature provided for Ihe 
incorporation of a sanitary district differing in area 
from any of the ordinary public corporations, and was 
upheld as not in conflict with the prohiMtion in the lUinois 
constitation against the incorporation of citi^, towns, and 
villages hy special act. The decision seems inevitable, 
and yet, as Mr. Goodnow points out, it opens the way to 
an almost complete nulliflcation of the constitutional re- 
straints (48). A few Ohio cases have clearly adopted as 
the test of municipal affairs the character of the power 
in question. Thus Is was held that since the enforcement 
of the oriniinal law was a matter primarily of state im- 
portance, a special act providing for the appointment of 
a board of police commissioners in a city was not a 
violation of the provisions of the Ohio constitution for- 
bidding the legislature to confer corporate powers by 
special act (49). 

(47) WIImh v. Board of TniBtees, IBS 111. 44S. 

(48) Goodnoir, Hunlc Rome Rule, 80. 

(49) Btate t. Ctorlngton, it OUa Bt lU. 
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§ 37. Other otmstitatloiial provisi<m8 intended to te- 
onre mtmicipal home mle. In a few states, mclnding 
MiBsonri, California and Washington, the attempt to se- 
cure home role for the cities has taken the form of a con- 
stitutional provision permitting cities of a certain size 
to frame and amend their own charters, subject of course 
to the constitution and general laws of the states (50). 
Of course it will be necessary under such provisions for 
the court to draw the line between state and municipal 
affairs, as the constitution obviously is not intended to 
allow the cities to acquire a vested right in the adminis- 
tration of state matters. In New Tork a new form of 
home rule is provided for. After classifying cities ac- 
cording to population, the constitution defines general city 
laws as those affecting all the cities of one or more classes, 
and special city laws as those affecting less than all the 
cities of a class, Spedal city laws are not prohibited, but 
every city bill must be transmitted»immediately after pas- 
gage by the l^slature to the mayor of the city affected 
by it, and, after a public hearing, the mayor, or the mayor 
and the city council concurrently, shall signify their ap- 
proval or disapproval of the bill in question. If dis- 
approved, the bill must be re-enacted by the legislature 
if it is to become a law. If the city authorities fail to act 
within fifteen days after receiving a copy of the bill, it is 
deemed disapproved (51). 

(EO) Ooodnow, a1>0Te, CI. 

(51) N«w Tork Cout, Art XII, we. L 
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THE LUBUJTT OF FDBLIO OOBFORATIONB FOB TOBTS. 

§ 38. Ctmflictiiif principles applicable to the problem. 

It is a general principle of English and American law 
that the govenunent cannot be sned withont its consent. 
(See the article on Constitutional Law, § 368, in Volmne 
yrr of this work.) Aeoordingly a state government, 
nnless it consents, is not liable to suits for damages, 
^ther for breach of contract or for torts. It is obvions 
that pnblic corporations, although they are parts of the 
governmental madiine, are not wholly subject to this 
principle, for one of the objects of creating a corporation 
is to liable it to sue and be sued as a legal person. This 
being so, and it accordingly being clear that a public cor- 
poration as such is not exempt from suit, the question 
arises as to the extent of the liability of the corporation, 
both for breaches of contract and for torts. The con- 
tractual liability will be dealt with in Chapter TV, below, 
and so will be passed over here. Turning our attention, 
therefore, to the question of tort liability, we need to 
bear in mind first of all that originally what are now called 
quasi-municipal corporations were not corporations, and 
consequently could not be sued at all. For example, in 
the leading case of Bassell v. Men of Devon (1) an action 
was brought against the inhabitants of the county of 
Devon in England. It was held that the action could 

(1) 2 Tsrm Repa. 667. 
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not be maintaiaed, as the men of Devon were not a corpo- 
ration. The same mle origin^ly obtained in America, 
as is shown by the Ohio case of Hamilton County v. 
Mighele (2) in which suit was brought against the board 
of county commissioners for injuries to the plaintiff doe 
to the negUgence of the board in maintaining the county 
courthouse in an unsafe condition, the plaintiff having 
been injured while attending court as a mtuess in a law 
suit. It was held that as the state laws did not make the 
county or the board of county commissioners a corpora- 
tion, the suit could not be maintained. "A county," said 
the conrt, "is organized most elclusively with a view to 
the policy of the state at large, for the purposes of politi- 
cal organization and civil administration in matters of 
finance, of education, of provision for the poor, of mili- 
tary organizations, of the means of travel and transport, 
and especially of the general administration of justice." 
Today, however, counties are generally made bodies cor- 
poiBte, witii capacity to sue and be sued, so that the 
iformer reason for their non-liaUlity has disappeared. 
The same is true of the town. We shall find, however, 
that it is still true that these quasi-municipal corporations 
are, as a rule, not liable for their torts, for the reason 
that they are still, in spite of the fact of incorporation, 
chiefly agents employed by the state for state adminis- 
trative purposes, and so are regarded as entitled to share 
in the state's inmnnnity from suit On the other hand, 
cities and villages have always be^i corporations, and in 
spite of that have always been held exempt from suit for 

(2) T Ohio 8t IDS. 
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certain dasBes of torts, altfaoogh liable for other dassoB. 
In both cases, therefore, liability or non-liabUity for tort 
is not based upon the fact t^at tfaey are or are not corpo- 
rations, bat upon some other principle, which it is now 
our purpose to discover. 

S S9. a«iienl non-liahility of qnud-miaieipal ooxpora- 
tiona. As already suggested, the towns and counties, 
even though they be incorporated, are still exempt from 
liability for tort in most cases. For example, in Askew 
V. Hale County (3) the county, although made a corpora- 
tion by the state laws, was held exempt from liability in 
an action brought for injuries to the plaintiff caused by 
the negligence of the counly authorities in failing to keep 
a bridge in repair. The basis for the exemption, as stated 
above, is that the county is an involuntary political or 
civil division of the state, created by statute to aid in 
the administration of the state govenuneni As sucb 
public governmental agency it shares the immunity of 
the state from liability for torts committed by its agents, 
even though the latter be acting within the general scope 
of their authority in carrying on the particular functions 
which give rise to the injury. The case of Lorillard v. 
Town of Monroe (4) led to a similar dedsion in the case 
of a town. In holding the town exempt from liability, 
the coort describes the town as being only a political sub- 
division of the state, created in order to aid the state in 
the more convenient administration of the state's afFairs, 
such as justice, health, poor relief, assessment and col- 
lection of taxes, etc. Town assessor and town collector 

<S) 64 AU. S89. 
(4) 11 N. T. »1 
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of taxes, therefore, whose acts cansed the damage to the 
plaintiff in the particular case, are agents of the state 
althon^ obosen by the people of the town, and so the 
town is not liable for their misdeeds. Here again the 
defendant town was a corporation with power to sne and 
be sned. So, also, in the case of Eastman t. Meredith 
(5) where the plaintiff was injured while attending the 
town meeting, through the unsafe condition of the town 
hall, the town, although a corporation, was held not liable 
for the plaintiff's injuries. 

§40. Same: Snggasted theories of this, bi many 
of the cases considerable stress is laid by the court on 
the fact that counties and towns are involuntary terri- 
torial and political divisions of the state, while full mu- 
nicipal corporations, L e., cities and villages, are voluntary 
organizations. On the basis of this difference, it is sug- 
gested that cities and villages are liable in tort because 
they voluntarily became corporations, while counties and 
towns are exempt because the opposite is tme of them. 
The trouble with tiiis theory is twofold: (1) Some mu- 
nicipal corporations are involuntary organizations and 
yet are liable in tort, as we shall see in detail later; and 
(2) in some cases quasi-municipal corporations become 
liable in spite of the involuntary character of their crea- 
tion. The theory, therefore, fails to explain the state of 
the law and mnst be discarded. The true test seems to be 
the one already snggested : wherever the public corpora- 
tion is transacting state business, it shares the state's 
ntemption from tort liability; where it is attending to 

<G) S6 N. H. 181. 
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what are primarily local matters, it becomes liable. 
Whether this ought to be the law, need not be here ques- 
tioned; bnt that it seems to be the law can be snbetanti- 
ated by an examination of the cases. 

§ 41. Exoeptinu to non-lialnlity of qtuud-mnniclpal 
craporatiiHU. According to the prinoiple stated above, if 
the pnblic corporation is carrying on any business except 
that connected with matters regarded primarily of state 
importance, it becomes liable for injuries tortionsly in- 
flicted npon other persons. Logically, therefore, if a 
quasi'mnmcipal corporation ceases to be a purely state 
agent, it should become liable, and the cases indicate that 
this is the law. For example, in the case of Moulton v. 
Scarboro (6) the town in carrying on its poor farm under- 
took to derive a profit from the same, i. e., it went into 
business to that extent. Incidentally, it owned and kept 
a ram for the propagation of sheep, and the ram inflicted 
injuries upon the plaintiff under circumstances such that 
a private owner would have been liable. It was held that 
by engaging in a business, it became liable for the negli- 
gent management of property used in such business and 
so liable to the plaintiff. Ordinarily, as we have seen 
above, the quasi-municipal corporation is not liable for 
injuries arising from its negligent management of its 
property, as in the cases of the town hall and county 
court house already cited and discussed. The principle 
established by Moulton v. Scarboro has be«i followed in 
many other cases which cannot be cited here. In view 
of the fact that towns and counties ordinarily do little 

(«) 71 Ma. ser. 
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that is not, from a local point of view, public, govern- 
mental, or state bnsinesB, the opportnnities for applying 
this principle of liability so as to make the town or connty 
liable are not nnmerons. The distinction between state 
matters and those of local importance only becomes, how- 
ever, exceedingly important in dealing with the liability 
of cities and villages. 

§42. ITon-liability of municipal oorporationa: Acts 
of pidioe ottidaSs. The application of the pnnciple to 
cities and villages comes out very clearly in the case of 
torts committed by peace officers. It should first of all 
be noted that in all our discossions we assmue that the 
injury to the plaintiff has occurred under circumstances 
such that a private person would be liable bad the same 
injury been caused to the plaintiff by his servant, L e., 
that the ordinary rules as to tort liability have been satis* 
fied, and that the only question is as to the exemption of 
the public corporation frtnn liability under such circum- 
stances. In Bnttrick v. Lowell (7) the plaintiff had been 
assaolted and battered by two police officers of the city 
who were arresting him, ostensibly in pursnance of the 
ordinances of the city, but actually under circnmstances 
not justifying any arrest at all. The court held the cify 
not liable, saying: 

"Police officers can in no sense be regarded as agents 
or servants of the city. Their duties are of a public 
nature. Their appointment is devolved on cities and 
towns by the legislature, as a convenient mode of exer- 
cising a function of government ; but this did not render 

(7) 1 AUen (UsH.) 171 
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tiiem liable for their unlawful or negligent acts. The 
detection and arreet of offraiders, the preservation of the 
public peace, the enforcement of the laws, and other simi- 
lar powers and duties with which police ofBcers and con* 
stables are intrusted, are derived from the law, and not 
from the city or town nnder which they hold their appoint* 
ment. For the mode in which they exercise their powers 
and dnties the city or town cannot be held liable. Nor 
does it make any difference that the acta complained of 
wrae done in an attempt to enforce an ordinance or by- 
law of the city. The authority to enact by-laws is dele- 
gated to the city by the sovereign power, and the exercise 
of the authority gives to such enactments the same force 
and effect as if they had been passed directly by the legis- 
lature. They are public laws of a local and limited opera- 
tion, designed to secure good order and to provide for 
the welfare and comfort of the inhabitants. In their 
enforcement, therefore, police o£Bcers act in their public 
capacity, and not as the agents or servants of the city." 
A similar case is that of Culver v, Streator (8) in 
which the plaintiff was negligently shot by a person 
employed by ttie city to enforce a city ordinance which 
forbade unmnzzled dogs to nm at large in the city. The 
court held the city not liable. The interesting thing about 
both these cases is that the oiforcement of the law, be it 
state law or merely city ordinance, is regarded as a mat- 
ter public and governmental in character sudi that the 
state is interested in it; and the city shares the state's 
exemption from liability for damage negligently inflicted 

(8) uo lu. m. 
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by its agents while attemptiDg to perform this public 
duty. Of coarse the same role holds for quasi-municipal 
corporations. For example, in Brown v, Gnyandotte (9) 
a prisoner in the town jail was injured by a fire which 
occurred in the jail because of the negligence of the town 
official who was in chai^ of the same. There was no 
liability on the part of the town, as the management of a 
jail is a function connected with the admijiistration of 
criminal justice. 

§ 43. Same: Acts ot health <Acial8. A similar re- 
solt is reached in cases dealing with the negligent acts 
of health officials. In a Michigan case (10) the city board 
of health allowed a person known to have been exposed 
to small pox to go at large, and as a result he was received 
into plaintiff's boarding honse, where he became ill with 
small pox, causing loss and damage to plaiutifiF. A re- 
covery was denied on the ground that the duty of pro- 
tecting the public health was a public, governmental and 
not a corporate or private duty. The following extract 
from the opinion of the court expresses the gist of the 
matter so clearly that it deserves quotation: 

"The universal rule is that such boards and officers are 
not acting for private, but for public purposes; they rep- 
resent the entire state through the municipality, a politi- 
cal division of the state ; and mumcipalities, in the absoice 
of express statutes fixing liability, are not liable for the 
negligence of such officers and boards. . . . The rule 
is so clearly stated by Justice Folger in Maxmlllau v. 

(») 84 W. V«. 289. 

(10) QUbor V. Dstrolt, 116 MIcb. 121. 
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Mayor (11) that we quote it: *There are two kmds of 
daties which are imposed upon a municipal corporation: 
one is of that kind which arises from the grant of a special 
power, in the exercise of whidi the municipality is as a 
legal individual; the other is of that kind which arises, or 
is implied, from the use of political rights under the 
general law, in the exercise of which it is as a sovereign. 
The former power is private, and is nsed for private 
purposes ; the latter is public and is used for public pur- 
poses. The former is not held by the mnnicipality as one 
of the political divisions of the state; the latter is. In 
the exercise of the former power, and under the duty 
to the public which the acceptance and use of the power 
involves, a municipality is like a private corporation, and 
is liable for a failure to use its power well, or for any 
injury caused by using it badly. But where the power is 
intrusted to it as one of the political divisions of the 
state, and is conferred not for the immediate henefit of 
the municipality, but as a means to the exercise of the 
sovereign power for the benefit of all citizens, the corpo- 
ration is not liable for non-user nor for mis-user by tiie 
public agents.* " 

Jbi Maxmilian v. Mayor (11) the plaintiff's intestate 
was killed by being run over liy an ambulance belonging 
to the dty, the driver, whose negligence caused the acci- 
dratt, being appointed by the commissioners of public 
diarities, who in turn were appointed by the mayor. A 
recovery against the city was denied, on the usual ground. 

§ 44. Same: Hre officials. Under the same elassificar 

(11) U N. T. 160. 
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tion ae police and health fall the officials whose dnty it 
is to protect the safety of the public from fire. Thus in 
the case of Hayee v. Oshkosh (12) the city, through its 
fire department, so n^ligently operated a steiun fire 
engine that property belonging to the plaintifiE was set 
on fire and destroyed. The conrt held that the city was 
not liable. The same result was reached in a case in 
Illinois in which a hook and ladder truck collided with 
the plaintiff's carriage (13). The same rule, of course, 
applies where the city fails to provide sufficient water to 
put ont a fire, i. e., to acts of omission as well as of com- 
mission (14). It should be noted that the rule of tiie 
admiralty or maritime law, as construed by the courts of 
the United States, often makes a municipal corporation 
liable under drcomstances which, according to the com- 
mon law, exempt the city from aJl liability. Thus in 
Workman v. Mayor of New York (15) the Supreme Court 
of the United States held that the city was liable for 
wrongs inflicted by a fire boat owned by and under the 
direct control of the dty fire department, since that de- 
partment was "an integral branch of local administration 
and government of the city." The mle se»ns to be that 
if the relation of master and servant exists, the owner of 
the offending vessel is liable for a maritime tort. A dis- 
cussion of the maritime law, however, is beyond the scope 
of this article. 

(IS) U Wll. tit. 

(IS) wacox T. Gblc«0>, 107 III 334. 

(M) Tilitter t. WoroMtor, US Hmh. SU. 

(u> m u. 8. sea. 
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S 4h. Same: FnrUiar oommnit and illustration. The 
tenn police mnstt in oonneotion with this subject, be ^ven 
a wide meaning. Any official whose duties involve the 
protection of the peace, safety, or health of the com- 
mnnify, is an (^Sdal, for the result of whose negligent 
acts the public corporation is not liable. In Mead v. 
New Haven (16) it apx>eared that, by virtne of authority 
giv«i it by its charter, the city of New Haven appointed 
an iospector of steam boilers, who, while inspecting pltun- 
tiff's boiler, negligently subjected it to improper tests 
and in consequMice damaged it. The city was held not 
liable for the injury. Apparently the care of the poor is 
in the same category, for in another case the plaintiff's 
property was destroyed by a fire negligently caused by 
those in charge of the county poor farm, and the rule of 
non-liability was applied. Curiously enough, cleaning the 
street of a city is regarded fay the New York courts as a 
private and local function and for negligence in connec- 
tion therewith the city is liable (17). In the case as it 
arose, the plaintiff was injured by the n^ligent driving 
of the driver of a street cleaning cart, and the plaintiff 
was allowed to recover against the dty. We, therefore, 
have the intereeting and apparently absurd result that a 
plaintiff nm over by the negligence of the driver of an 
ambulance cannot recover from the city, but if it be a 
street cleaning cart, a recovery is allowed. It would seem 
that cleaning the streets might well be regarded as a 
public function, connected with the protection of the 
health of the commmiity. 



(18) 40 Conn. 7S. 

(17) Umum t. Haror, 1«0 N. T. US. 
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§ 46. Ntm-Iiability for failnre to exauA ordinances. It 

Ib one of the functions of municipal corporatione to exer- 
cise a local power of legislation, i. e., to enact local laws 
to regnlate minor matters upon which the state law is 
silent and which are better dealt with by local regulations. 
Snch municipal laws are called ordinances, bnt are as 
binding upon the public as laws passed by the legislature. 
It is obvious that the exercise of legislative power must 
be regarded as public or governmental in character, and 
accordingly it is held by all the courts that a public cor- 
poration is never liable for failing to enact ordinances 
which it had power to adopt. One of the leading cases 
is McDade v. Chester (18), in which it appeared that 
the city council, having power to limit or prohibit the 
manufacture of fireworks within the city, failed to do so. 
A fireworks plant was erected and took fire, and plaintiff 
as a result of the fire was injured. The city was, of 
course, held not liable. Even though the city once passes 
an ordinance, it is free to repeal the same without incnr- 
ring any liability to persons injured as a result of the 
lack of regulation or prohibition of dangerous businesses. 
In a Georgia case (19) it appeared that the city of 
Augusta repealed an ordinance forbidding cattle to Txm 
at large in the streets of the city. The plaintiff was a 
child who, while lawfully in the streets, was gored by a 
cow which had been turned out to pasture, and the city 
was held not liable for the injury. 

§ 47. Same: Suspension of ordinances. In a similar 
case, the city council suspended for a short time the 



(18) 117 PS. St 414. 
(1») RlTon 
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operation of an ordinance forbidding the use of firework 
in the streets of the city, and during that period the 
plaintiff's building was destroyed by a fire originating 
from fireworks discharged by boys in the streets. In 
holding the city exempt from liability, the court said: 
" If a conrt should ondertake to say that, by reason of this 
general grant of power, it was the duty of the municipal 
authorities of Charlotte to pass and retun in force an 
ordinance prohibiting the use of fire crackers, etc., and 
that the (aty was liable to any person damaged by reason 
of such omission, there is no reason why the court should 
not adjudge the city liable in every case where the author- 
ities had omitted to pass any other ordinance, which, in 
the opinion of the court would have been proper for Qib 
good government of the city, or the health or safety of 
the inhatntants, or of their property. A court assuming 
to do this would arrogate to itself the legislative power 
of the city authorities, and it cannot be supposed possible 
that any court will be guilty of such an usurpation." 

§ 48. Same: FaQure to oiforce ordinances. Not only 
is the city or village exempt from a31 liability for results 
Bowing from its failure to enact ordinauoea within its 
powers, but it is also not responsible for consequences dne 
to a failure on the part of its officers to enforce ordinances 
which have been passed. Tbaa in Levy v. New York (20) 
the city had duly adopted an ordinance forbidding swine 
to nm at large in the city streets. The officers diarged 
with the enforcement of the ordinance in question failed 
to do so, and plaintiff's son, a boy of eight, w&s attacked 

(tO) 1 Bandt <N. T.) «6. 
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and killed hy swine which were ranning at large in the 
street The plaintiff sought to hold the city liable for 
the resnlting loss of the son's services, expenses for 
burial, etc. The court held that the city was neither 
bound to enact any such ordinance nor to enforce it when 
enacted. The same principle led to the exemption of the 
city of Cleveland from liability for the destruction of 
plaintiff's property by a mob which the city officials made 
no proper efforts to control (21). In another case the 
city permitted to remain standing a dangerous wall, 
which, though situated on private property, was liable 
to fall into the street. Plaintiff sued for damages due to 
the death of a daughter killed by the falling of the wall 
into the street while the daughter was passing. A city 
ordinance made a wall of this kind a nuisance, but the 
city officials had permitted it to remain standing for two 
or three months. Needless to say, the city was held not 
liable (22). 

§ 49. Licensing a noisance. A series of cases has how- 
ever seriously limited the scope of this rule which relieves 
the city of responsibility to persons injured by a failure 
to enforce ordinances. If, instead of merely failing to 
enforce the ordinance, the city issues what purports to 
be a permission to someone to do a dangerous thing in a 
public street or place, the city is, by many courts, held to 
be responsible for any injuries which result. A leading 
case is Cohen v. Mayor of New York (23) in which the 
city granted a license to a grocer to keep his wagon, 

(21) Western College t. Cleveland, 12 O. St. STB. 

(22) EUey t. Kansaa City, 87 Mo. 103. 
(28) 118 N. T. 532. 
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wlien not in use, in the street in front of his store, tbe 
thills bdng held np by strings. A passing wagon strtu^ 
the grocer's wagon, tnmed it partly round, and the thills 
fell and killed a person \riio was lawfully passing on the 
sidewalk. The city was held liable, on the ground that it 
had licensed the maintenance of a nnisance in the street. 
In a similar ease in the same state the city issued a license 
anthorizing the discharge of fireworks in the dty streets, 
and was held liable for damage which resulted therefrom 
(24). Other eases applying the same role of liability are 
Stanley t. Davenport (25) in which the nuisance licensed 
was a steam motor on a street railway, and Little v. Madi- 
son (26) in which the nuisance was a bear show. 

§ 50. Same: Criticism ot role. It is difiScnlt to find 
a satisfactory basis on which to place this exception to the 
rule of non-liability in the performance by the city of 
police functions. If the city refrained from acting at 
all, rather by not enacting an ordinance or failing to 
enforce one it had enacted, it would not be liable. It 
might, therefore, it would seem, forbid all bear shows 
except on a certain street, and would not be liable for 
results from a show held on the excepted street; or the 
city o£Scials might knowingly fail to enforce an ordinance 
which forbade the bear show, and still the city wonld he 
exempt from liability. If, however, the city authorily 
which has the duty of issuing licenses issues an illegal 
license — for all the cases admit the license of the city 
cannot legally cover nuisances — then the <aty becomes 

(84) Speir ▼. Brooklyn. 139 N. Y. 8. 
(U) SUnlar ▼■ Davoiport, 64 lova Ul, 
Wi Llttto r. BUdlaoii, 43 WU. «48. 
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liable. A contrary view is maintained in Bnrford v. 
Grand Bapids (27), in which the common cotmcil of the 
city Bet apart certain streets for coasting purposes 
Jndge Cooley, in holding the plaintiff conld not recover a 
judgment against the city for injuries inflicted upon his 
horse hy a coasting party, held that the conrt cottld not 
determine whether coasting on certain streets of a city 
was or was not a nnisance; that the city council was 
charged with determining that question, and it having 
done so, the court would not review its deterzninatioa. 
It would seem that the sanie view would lead to a different 
decision in the New York, Iowa, and Wisconsin cases 
cited and discussed above, 

§51. Non-liability for Bchool and tax offldals. In 
carrying on the public school syBtem, the city is regarded 
as an agent of the state performing a public duty, and 
accordingly not liable for acts of the school officials whidi 
inflict damages on other persons. For example, the jani' 
tor of a school building negligently put cmde petroleum 
into a stove in trying to kindle a fire, producing an explo- 
sion that injured the plaintiff, a pupil in the school. The 
plaintiff was denied a recovery (28). In another case the 
injuries of the plaintiff, for which a recovery was denied, 
were due to the negligent blasting operations carried on 
in excavating for a public school (29). A similar rule 
obtains in reference to tax officials, the function of assess- 
ing and collecting taxes being essentially an exercise of 
sovereign power, and so falling within that class of 

(27) GS MIcb. 98. 

(28) Ford T. Scbool DUtrlct. 121 Pa. St GU. 

(29) Howard ▼. Worcester, 1G3 Mbm. 436. 
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powers for the negligent exercise of which the municipali- 
ties are not liable (30). 

§ &2. Idabili^ fw streets and highways: Conflicting 
views. Great confusion and resulting confiict of aathw- 
ify is found in the cases dealing with the liability of 
public corporations for defective streets and highways, 
and the subject is one which today is regulated by statute 
in many, though not in all, jurisdictions. According to 
Dillon (31) the American states must be grouped into 
three classes in dealing with this subject, and the cases 
snpport him in the statement. In the first class of states, 
neitiier municipal nor quasi-municipal corporations are 
liable for neglect to keep streets or highways in safe con- 
dition for the traveling public This rule obtains chiefly 
in the New England states (32). In the second group 
the reverse is the c^e, both municipal and quasi-munid- 
pal corporations being held liable for their negligence in 
street and hij^way matters. This -new is the prevailing 
one, perhaps, in the west (33). The third group distin- 
guishes between mnnicipal corporations, i. e., cities and 
villages, and their streets ; and quasi-munidpal corpora- 
tions, L e., counties and towns, and their highways. Ac- 
cording to this view cities and villages are liable for dam- 
age flowing from neglect to keeg their streets in safe 
condition, but counties and towns are not liable for similar 

(30) Wallace t. Henariia, 48 W1& 79. 

(31) Mnn. Corps. (4tli ed.), i. »». 

(32) <HlTer r. Worc«eter, 102 Haas. 489; Hyde t. Jamaica, 27 Tt 
443. 

(33) Board of Cmon. v. Legg, 93 lad. 623; Fergnaon t. DaTla Co., 
B7 Iowa Wh 
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negligence ia reference to highwayB and bridges. This 
mle, for example, prevails in New York (34)i It must 
not be supposed, however, that the states can be grouped 
geographically in this matter. For example, the middle- 
westem state of Midiigan has held that in the absence 
of a statute, a city ia not liable for injuries due to the 
unsafe conditions of a city street n^ligently permitted 
to remain in that condition by the city (35). Judge Cooley 
dissented in an elaborate opinion, holding that a city or 
viUage should be held liable. 

§ 63. Same: Effect of pow«' to oontrol ofBoent. The 
Supreme Court of the United States has dedded that the 
District of Colmnbia is liable for injuries due to the 
unsafe condition of its streets (36). This case was an 
interesting one, becanse the power of appointing and 
controlling the persons in charge of the streets was vested 
in officials of the United States government, so that in 
holding the district liable the court had to lay down the 
principle that ability to appoint or control the officer in 
question is not the test of liability for his acta. The 
Massachnsetts supreme court seems in many cases, how- 
ever, to make mnch depend upon that question. For ex- 
ample, in one case it says ; * ' The law does not hold parties 
responsible for the negligence or want of sMll of those 
over whose selection and employment they could exercise 
no direction or control" (37). In the case in which this 
language was osed, they held a town not liable for injuries 

(84) Conrad t. Ithaca, 16 N. T. 169. 

(SB) Detroit t. niackeby, 21 Mich. 84. 

(86) Barnes t. DUL of Col., 91 17. S. MO. 

(•7) Walcott V. SmunsMott. 1 AUen (Han.) lOL 
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caused plaintiff by a collision due to the negligence of a 
driver employed by the town highway surveyors in repair- 
ing the highway. 

§ 54. Same: Distinction between d^ and ooontry 
roods. The distinction drawn by the third group of 
states, between city streets and county highways, may 
not at first sight be obvious, but appears to be valid. 
City streets are chiefly convenient means of getting about 
from place to place in the city, i. e., they are maintained 
by the city primarily for local purposes. County high- 
ways, on the other hand, are means of intercommunica- 
tion between the different portions of the state, and so 
are maintained by the counties and towns as agents of 
the state. This distinction is home out by the recent 
good roads movement in New York, Wisconsin, and other 
states, in which the state is aiding in a financial way the 
mral corporations in constrncting roads. No one thinks 
of having the state defray the expenses of paving city 
streets, in whole or in part. 

§ 65. Liability tvt negligent wadsuA of public wofk. 
The public works of a municipal government are as a 
role carried on for purely local purposes and the city, 
if our principle be logically applied, should be liable for 
negligence in connection with the same. This seems to 
be the law. In Bailey v. Mayor (38) the plaintiff was 
injured by the negligent and unskilful construction of 
the Croton dam, a part of the work undertaken 'by the 
city of New York to secure a water supply. The city 
was held liable, and this result was reached even tbon^ 

(tt) s Hin (H. T.) m. 
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the oomimsEiioners who bad charge of the work were ap- 
pointed hy the governor and senate of the state. The 
duties, said the court in substance, are corporate and 
local; not state and governmental. The power to carry 
on the enterprise was granted for the local advantage 
of the inhabitants of the city. 

§ 66. Sams: Effect of derivinif rerenne thcre&om. 
In many cases emphasis is laid by the courts in their 
opinions on the fact that the city derives a revenue from 
the public work in question. For example, in Aldrich v. 
Tripp (39), in which a city street was rendered unsafe 
by a stream of wat«f thrown across it from a city hy- 
drant, the city was held liable for resulting injuries, stress 
being laid upon the fact that the city derived a revenue 
from the water rentals. That it is not the revenue feature 
which determines the liability, however, seems clear when 
we examine the cases relating to the negligent constmc- 
tion or management of sewer systems, from which the 
city derives no revenue. In Murphy v. Lowell (40) the 
injury to the plaintiff was caused by the negligent manner 
in which a blast was fired by workmen constructing a 
sewer. The city was held liable. The mle may well be 
that, in the case of property primarily used for state or 
governmental purposes, the dty is liable if it derives a 
revenue from the same, otherwise not ; bnt in the case of 
property used primarily for private and municipal pur- 
poses, it seems the city is liable whether revenue is de- 
rived from the same or not. lii a few jurisdictions, 
however, the same distinction is taken in dealing with 

(M) 11 R. 1. 141 

<W) Borne T. Gltr Of WoreasUr. 124 Hub. 664. 
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these cases that we have noticed elsewhere, viz., liaMlity 
is made to turn very largely upon the question of control 
and whether the mnnidpality voluntarily undertook the 
woifc in question. For example, in a recent MaBsachnsetts 
case (41) the state law reqnired the ci^ of Worcester to 
build a certain sewer, and the court held the dty exempt 
from liability for negligence in connection with the same. 
% 57. NegUgmoe in management oi municipal prop- 
ertiy. Qosely connected with the questions discussed in 
the preceding paragraph^ indeed inseparable fr<mi them, 
is the question of the liability of the public corporation 
for negligent management of its property. At the outset 
we must draw a distinction between injuries which occur 
because of the negligence of the municipality in failing 
to ke^ its property in a safe condition, and injuries 
whidi arise from what may be called, for want of a better 
term, the active negligence of t^e corporation or its 
agents in using the property. A failure to observe the 
distinction has led some courts astray, as we shall see. 
The distinction suggested is based upon the ordinary law 
of torts, which exacts from the owner or occupier of 
property a daty to use reasonable skill and care to keep 
his premises in a reasonably safe condition; if he does 
not and a person who is on the premises is injured be- 
cause of the unsafe condition, he may recover from the 
owner or occupier. This right is limited, however, to 
persons described in the law of torts as "invited persons" 
as distinguished from trespassers or mere licensees. The 
real question for us is: Does this role apply to public 
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corporafioiiBl We have already seen that it does not 
apply to qnaBi-mmucipal corporations which are nsing 
the property for public porposea simply, such as county 
eonrthonses, jails, etc. According to the weight of au- 
thority, also, as we have also seen, the same rule of ex- 
emption applies to a municipal corporation la dealing 
with property devoted to public, governmental purposes. 
§ 68. Same: Effect of deriving reranne fherefnnn. 
In both cases, however, if the public corporation derives 
a revenue from the property, it has ceased to use it for 
purely govermnental purposes and becomes liable for 
injuries resulting from the unsafe condition of the prem- 
ises. In Worden v. New Bedford (42) the dty had let 
the city hall for a rental to be used for a private exhiln- 
tion, and was held liable for injuries which plaintiff r*- 
ceived by falling through a trap door which had been 
negligently left in an unsafe condition. In this class of 
cases, it seenm that it is immaterial who created the un- 
safe condition ; the question is, did the owner or occupier 
use reasonable skill and care to keep the premises in safe 
condition? If reasonable care would have prevented the 
accident, the city is liable even though someone not con- 
nected with the city created ori^nally the unsafe condi- 
tion. The rule of non-liability of the city if the property 
be devoted to a public purpose and no revenue be derived 
from the same was enforced in Hill v. Boston (43), in 
which a child attending one of the Boston public schools 
was injured because of the unsafe condition of the stair 
case of the school building. 

(43) 181 lUn. 28. 
(48) 12S MUS. 144. 
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§59. Same: Attempt to. create more extended Uabil- 

i^. In some recent oases the attempt has been made to 
extend to mnnicipal corporations the ordinary tort mle 
and to make the city liable for all injuries to invited per- 
sons wbicb resnlt from a negligent f aUnre to keep monid- 
pal property of any kind in a safe condition. For exam- 
ple, in Bowden v. Kansas City (44) the plainUff, an 
employee of the fire department, was injured because of 
the negligence of the city authorities in failing to keep 
the fire station in reasonably safe condition, and was per- 
mitted to recover. A similar resnlt was reached in the 
Wisconsin case of Mulcaime v. Janesville (45) in which 
a cistern which was being constructed for the use of 
the fire department of the city was negligently allowed to 
remain in an unsafe condition and the plaintiff was in- 
jured in consequence thereof. A recovery was allowed. 
So also in Galvin v. Mayor of New York (46) a recovery 
was permitted for injuries due to the unsafe condition of 
the county conrthouse. It is not possible to reconcile 
such cases with other cases, often in the same jurisdic- 
tion, denying a recovery. For example, in Wisconsin the 
court denied that any liability existed on the part of a 
city for injuries arising from the misafe condition of a 
school building, on the usual ground that in maintaining 
a school the city was acting in a purely public govern- 
mental capacity and as an agent of the state (47). 

(44) e» Kuuu BS7. 

(46) 67 Wig. S4. 

(4«) US N. T. Z2S. 

(41) Tolk T. Hllir«iikM, 108 Wta. SU. 
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§ 60. Same: Ckmunent azid criticism. On the whole, 
it seema that only a few courts have adopted the rale 
which makes cities liable inrespectiTe of the purposes 
for which the property is used, and that in most jurisdic- 
tions it is still tme that if it be used for pnrely goTem- 
menta! pnrposes and no revenue be derived from the 
same, the city is not liable. The whole question is re- 
viewed and discussed in the recent case of Mains v. Fort 
Fairfield (48) in which the municipality was exempted 
from suit for injuries resulting from the unhealthful con- 
dition of the jail. Even if the rule of the more extended 
liability be adopted, the decision of the supreme court 
of Washington in the case of Cunningham v. Seattle (49) 
oannot be supported. Here the city was held liable 
for the trespass on the plaintiff's land of a horse which 
was negligently allowed to escape from the fire station. 
The injury was not due in any way to any unsafe condi- 
tion of city property, but only to the active trespass of 
the horse. In other words, the court failed to notice the 
distinction above pointed out, between active torts and 
the failure to exenase care to keep property in one's 
control in reasonably safe condition. The wider rule of 
liability was intended to cover only the latter case. 

§ 61. Liabili^ for physical invasion of another's prop- 
exiy. A number of cases which have been supposed to 
adopt the wider rule of liability for the negligent man- 
agement of city property discussed above, really are to be 
referred to another principle. It is fundamental in our 
constitutional system that private property is not to be 

(48) » Ualne IT7. 

(49) 40 WhIi. e>. 
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taken for public purposes without jost compensation. 
That being so, it ia clear that if the public corporation 
occupies my premises with a physical structure, it is to 
that extent taking my property, and must pay me for it. 
Upon some such an idea as this are based decisions in 
cases like that of Miles t. Worcester (50) in which the 
city erected the wall of its high school on the plaintiff's 
land. To deny a recovery on the ground that the city, in 
managing the school, was a public agent, would be to 
permit a taking of the plaintiff's property without com- 
pensation, and accordingly a recovery ought to be and is 
permitted. In another case the ci^ negligently con- 
structed a privy npon school property so that the plain- 
tiff's cellar was flooded with sewage, and a recovery was 
properly allowed (51). It would seem that decisions of 
this kind cannot determine the rale of liability where the 
plaintiff is injured while on city property because of the 
unsafe condition of the latter. 

§62. Tailnra to provide adeqaa4» public works. 
Great confusion exists in the cases dealing. with this sub- 
ject; and again this is due, in part at least, to a failure 
on the part of many judges to distinguish between what 
are really different situations. Obviously it would not 
do to hold public corporations liable for failing to exer- 
cise all their powers to provide public works, if the injury 
to the plaintiff was one which would have resulted even if 
the municipality had not acted at all. We have seen above 
that for a failure to exercise its ordinance power the mu- 
nicipal corporation is never liable, and the same reason 

(60) U4 Mam 511. 

(Bl) Brlegel t. PUladelpUm, 18G Ptu St 461. 
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exempts the corporation for injories resulting from the 
failure to supply public works. Such a case is that of 
Mills V. Brooklyn (52) in whidi the plaintiff's property 
was flooded with surface water, the dty sewer and drain- 
age system hemg insufficiemt to carry it oflf. Clearly, if 
the city had never had any sewer system at all, the same 
or a worse injury would have taken place, and accordingly 
the city should not be liable. The decision was, therefore, 
in favor of the city. 

§ 63. Affirmatire damage caused by defectlTe pnbUo 
vorfcs. It is a different matter, however, if the city plans 
a public work, carries it out, and so changes the situation 
that damage is caused which would not otherwise have 
been inflicted on the plaintiff. For example, in Selfert v. 
Brooklyn (53) the city planned a sewer which did not 
have sufficient capacity to carry the sewage, the result 
being that sewage came up through the manholes of the 
sewer and flooded plaintiff's property. The city was very 
properly held liable. The difference is between omitting 
to prevent injury to plaintiff in the first case, 
and actively causing injury to the plaintiff in the 
second. This very obvious distinction has not been 
kept in mind, and a general statement that a city 
is not liable merely because it failed to adopt a 
plan for adequate public works, true enough when 
applied to proper cases, has been nsed to deny liability 
when the city has acted in constructing a public work so 
as to damage the plaintiff in a way in which he would 
not have been injured if the city had not acted. For ex- 

(SS) 83 M. T. 489, 
<58) 101 N. T. Its. 
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ample, in Johneton v. District of Columbia (54) foul water 
from a sewer escaped into plaintiff's land, because of the 
inadequacy of the original plan in failing to provide for 
a sewer of sufGcient capacity to cany the water and 
sewage. A recovery was denied, on the ground that the 
municipality was vested with a diacretiou in providing 
public works and the court could not undertake to super- 
vise their exercise of that discretion. The result of such 
a decision is that if an inadequate plan for a sewer is 
adopted and injury results, even from a physical inva- 
sion of plaintiff's premises, the city is not liable, but if 
an adequate plan is adopted and defectively executed, the 
cdty is liable if the same kind of an injury results. This 
is hardly a satisfactory result, and the better view seems 
to be that taken in other cases, that, for acts of conunis- 
sion snch as this, the city is liable, even if the injury 
result from a defective plan. It is assumed, of course, 
that in all these cases the public work is of a private and 
local character, and not purely public and governmental. 
As previously stated, the cases are conflicting in their 
decisions upon these questions and it is difficult to state 
the law with any degree of accuracy. In Detroit v. Beck- 
man (55) the injury complained of resulted from the 
adoption by the city of a defective plan for a culvert, the 
plaintiff driving off the end of the culvert into a ditch. 
The city was held not liable, on the ground that the adop- 
tion of a plan was legislative in character and its ade- 
quacy could not be reviewed by the court. The same court, 
however, holds the city liable if the act results in a physi- 

(H) lis n. B. u. 

(EG) 84 Mich. US. 
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eal invasion of another's property, as in .Aihlqr v. Port 
Huron (56) ; but it Beems that the mle ought to be that if 
the city creates a dangerous situation which did not pre- 
viously exist and injury results from that, it should be 
responsible therefor. That was the view taken in Gonld 
V. Topeka (57) in which the injury for which plaintiff 
recovered resulted from being thrown over the side of 
an embankment built by the ci^ without any railing or 
lights, the original plan calling for none. The tendency 
of the iaXer cases seenu to be in the direction of com- 
pelling the city to adopt a reasonably safe plan as well 
as to execute it without negligence after it has adopted 
it (57), though many still follow the older rule (58). 

S 64. Liability of public corporations in tort for ultra 
▼ires acts. Since a corporation of any kind is not a 
natural person, the law has always had considerable diffi- 
culty in dealing with the question of the responsibtli^ of 
the artificial legal person for acts done in its name by 
its members or officers. On the one hand it is urged that 
since the corporation is only an artificial and not a natural 
person, it can. do only those things it is authorized to do; 
on tiie other, it is aigned that in reality the law simply 
treats the group of persons who are members of the cor- 
poration as one person for convenience, and that the 
group really constitute the corporation. Space fails us 
to go into this discussion, and we must content ourselves 
with noticing that today private corporations are held 
to a very wide responsibility in tort, even for acts involv- 

<BB} SE Hlch. 2M. 

(67) North Tcrnon t. Voegler, 1«S IsiL S14. 

(B8) KmIv t. Poitiand, 100 He. MO. 
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ing malice, sach as malidoiis prosecation. In dealing 
with public corporations, in' addition to the difficulties 
ariBing in connection with private corporations, we have 
the additional fact to deal with that osoaUy tiie members 
of the corporation, the voters, do not anthorize the doing 
of particnlar things, as do the stockholders of a private 
corporation at the stockholders' meeting, but merely elect 
representatives who do aU that is done in the name of 
the city (59). The usual problem is whether the city or 
other public corporation is liable for wrongful acts com- 
mitted by their representatives in conection with mider- 
takings not authorized by the charter of the corporation. 
To begin with, it is clear that all torts are in a sense ultra 
vires, i. e., beyond the powers of the corporation. It is 
clear, however, that any sensible system of law must hold 
the corporation responsible for injuries wrongfully in- 
flicted on other persons by their representatives who are 
engaged in carrying on undertakdngs whidi are duly 
authorized by the charter and are of a private and corpo- 
rate character. In fact, we have up to this point assumed 
that to be the rule, and the discussion in the preceding 
sections shows that it is. The real difficulty b^na whffli 
the officials of the city or other public corporation under- 
take a work not authorized by the charter and in carrying 
it on injure some one. In the space at our command we 
cannot go fully into a discassion of the cases dealing with 
this subject If any general role can be formulated, it 
amounts very nearly to this: If the work undertaken and 
in the course of which the injury occurs be within the 

(B9) The Introduction of tbe InltUtlTa ud referandom wiU, of 
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general scope of the anthori^ conferred by the diarter 
npon the municipality and the officers concerned, although 
actually in excess of those powers, the city is liable ; but 
if the undertaking be wholly beyond the powers of the 
municipality and its officers, no liability rests apon the 
corporation. 

§65. Same: Bhutratioiui of non-liability. Perhaps 
the distinction intended to be drawn will appear with 
sufficient clearness from the following cases. In Anthony 
v. Adams (60) the selectmen of a town caused a dam 
to be erected, in such a manner that plaintiff's land was 
flooded. The town had under no drcnmstances any au- 
thority to erect a structnre of this kind, and the plaintiff 
was therefore denied a recovery. Similarly, in Albany t. 
Conliff (61) the anthorities of the city of Albany assumed 
to build a private bridge across a basin to a pier in the 
Hudson river. The only authority to do this was con< 
tained in an unconstitutional statute, which was, of course, 
no authority whatever. Owing to the improper and neg- 
ligent construction of the bride by the city's officers, the 
bridge fell and plaintiff was injured. As the undertaking 
was wholly beyond the city's powers, judgment was given 
for the defendant city. In another case the city council 
called a meeting for political and philanthropic purposes, 
and through the neglig^it management of the meeting by 
the dty officers, an injury resulted to a person present. 
The city was held not liable, the calling of such a meeting 
being wholly beyond the city council's power (62). The 

(60) 1 Hetc. (Ham.) tt4. 

(61) i M. T. 166. 

(62) Boj-Und T. New Tork, 1 Bandf. (M. T.) 27. 
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same reaiilt was reached where the city charter forbade 
the laym^ ont of a street so that it would ran over any 
site of any bnilding t^e expense of removing which would 
be more than $100. The city officers who had charge of 
laying ont streets violated this provision, and the land 
owner concerned saed the city, but failed to recover. It 
is possible to criticize this case on the ground that the 
laying out of the street was within the general powers 
of the dty officers, thonj^ in ezcees of them (63). 

§ 66. Same: ElnstFations of liability. This briaga us 
to a discussion of cases in which the city is held liable. 
In Norton v. New Bedford (64) the city was constructing 
a sewer, acting through the officers who had charge of 
sewer construction. Being sued for injuries caused by 
negligence of those in charge, it def^ided on the ground 
that the construction of the sewer was illegal and without 
authority of law, because of certain irregularities in the 
proceedinj^ of the city board which had authorized the 
building of the sewer. This was held to be no defence, 
the undertaking being within the general scope of the 
powers of the city, thou^ in excess of them in the par- 
ticular case. In a similar case in Wisconsin a town was 
held liable for defects in a bridge erected by the officers of 
the town in pursuance of a vote of the electors, although 
the erection of the particular bridge under the drcnm- 
stances was illegal (65). In another case the village of 
Saratoga Springs, N. T., constructed a sewer in part 
through private lands. It being doubtful whether the 

(61) DUlou, Una. Corpi. <4tb ed.), wc. »70. 

(S4) 166 HaM. 48. 

(16) Hoofe T. Fulton, U Wll. 60S. 
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Tillage had any power to oonstrnct aewars elsewhere than 
in the street, the village sought to escape liability for 
eewage cast upon plaintiff's land because of faulty con- 
struction of the sewer, but was held liable (66). Here, 
again, the village clearly had general power to build 
sewers, but construction of the particular sewer was actu- 
ally illegal, and beyond their powers. This distinction 
is a nice one, difficult of application, and mai^ conflicting 
decisions can be found in the hooks. 



StoddATd T. Santoga Sprlngi, Ul N. T. ML 
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THB FOWBK OF FUBXJO OOBPOAATIOHB TO ICAXB 
OONTBAOTB. 

§ 07. rnnduiifiiital role of oonstnictioa of mnnidpal 
powm. The following Btatement b^ Dillon in his classio 
treatise on the law of Mtinicipal Corporations is one 
which has been qnoted with approval by courts of last 
resort in nearly all jnrisdictioDs: "It is a general and 
nndispnted proposition of law that a municipal corpora- 
tion possesses and can exercise the following powers, and 
no others: First, those granted in express words; sec- 
ond, those necessarily or fairly implied in or incident 
to the powers expressly granted; third, those essential 
to the declared objects and purposes of the corporation 
— ^not simply convenient, bnt indispensable. Any fair, 
reasonable doabt cimceming the existence of power is 
resolved by the courts against the corporation, and the 
power is denied. Of every monicipal corporation the 
charter or statnte l^ which it is created is its organic 
act Neither the corporation nor its officers can do any 
act, or make any contract, or incar any liability, not 
authorized thereby or by some legislative act applicable 
thereto. All acts beyond the scope of the powers granted 
are void" (1). It is remarkable with what unanimity 
the courts have adopted this statement and acted upon 

(1) DUlon (4th «d.), MC- 89- 
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it in liimdreds of casea. la diBcnssing, therefore, the 
power of a mumcipal corporation to make contracts, we 
must from the ontaet keep in mind that it is an anthor* 
ily of ennmerated powers and that the tendency of the 
conrts is to follow this mle of rather narrow constmo> 
tion of corporate powers. In only a few coses is there 
exhibited a tendency to break away from this rule and 
give pnblio corporations a liberal interpretation of ^ir 
charter powers. 

S 68. Implied power to oonbraot on credit: for ipe* 
dflo purposes. According to the statement quoted in the 
preceding paragraph, a mnnicipal corporation has pow- 
ers necessarily or fairly implied in or incident to pow- 
ers expressly granted. Let ns examine some Ulnstra- 
tions of the application of this principle. In Ketchnm 
T. Buffalo (2) taxpayers of the city sought an injunc- 
tion to prevent the lery of a tax to raise mon^ to pay 
interest on bonds nmning twenty-five years, issued for 
the purchase of lands for market grounds. Under the 
city charter the city had power to purchase land for sndi 
purposes, the only question being whether a power to 
purchase on credit and issue bonds for the same conld 
be fairly implied. The decision was in favor of such a 
power on the part of the ci^, the court saying: *'No 
less than the authorities to which I have referred for- 
bid that it shonld be held that a corporation may not 
incnr a debt in the exerdse of its appropriate powers, 
or may not purchase upon credit property which la re- 
quired for purposes authorized t^ its charter. . . . 

(2) u N. T. see. 
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The affairs of no mimicipal corporation were ever con- 
ducted, I presume, without incurring obligations for va- 
rioua purposes, in anticipation of its revenues. It may 
be held that there is a distinction between incurring debts 
for the ordinary and current expenses of the corpora- 
tion, to be defrayed by the expected annual income, and 
debts upon an extended credit for objects of a perma- 
nent character, as, for instance, that a debt may be cre- 
ated for the repair of a bridge or market, bat not for 
the erection of or procuring a suitable site for such mar- 
ket. I am unable to discover any solid basis for such a 
distinction, or any defimte line by which it could be 
marked.*' 

1 69. Baaa: For gBoeral purposes. In this case the 
city borrowed the money for a specific purpose. May 
it borrow money generally, L e., without specifying for 
what particular purpose! That question was raised and 
answered in Mills v. Gleason (3), in which the action 
was brought to restrain the treasurer of Dane County 
from selling lands of the plaintiff for taxes assessed for 
the purpose of raising a sum to be paid as interest on 
a loan of $100,000 previously obtained by the city of Mad- 
ison and for whidi bonds had been issued by the city. The 
money was obtained for no specific pxirpose, but had been 
paid into the city treasury and expended in erecting 
aty buildings and for general city purposes. The court 
sustained the validity of the bonds, and held that in such 
cases it was not necessary to show that the money had 
been properly used by the diy, although it had been so 

(S> 11 Wli. 470; 
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used in the case before it Upon this point, hoverer* 
there is a conflict of anthority, and perhaps the larger 
nmnber of cases hold that the municipal corporation has 
no implied power to borrow money generally, or to meet 
the current expenses of city government, although it may 
borrow for permanent improvements, as in the case of 
Ketchum v. Buffalo discussed above. For example, in 
Hackettstown v. Swackhamer (4) the note whose validify 
was challenged was given by the treasurer of the town, 
in the name of the town, for money borrowed to meet 
the ordinary expenses of the town. The loan was held 
invalid, on the ground that such a power was not nec- 
essary or even to be fairly implied from the powers 
granted by the charter. The court relied, in part, on the 
fact that the charter expressly authorized the town to 
raise money from year to year by tax, in order to meet 
current expenses, holding that the grant of tiiis power 
expressly, by implication denied the power to borrow to 
meet the same expenses. Judge Dillon is inclined to 
think that the majority of the cases deny even the implied 
power to borrow money to make Future local improve- 
ments, even though such improvements be expressly 
authorized (5). The obvious result of such narrow rules 
of construction has made it necessary for the legislature 
to go into great detail in enumerating the powers of local 
corporations in their charters. 

§ 70. Implied power to issue negotiaUe bondi iriiot 
expressly authorised to bcxrow mouey. As a result of the 

(4) ST N. J. L. 191. 

(6) DOlon. Unn. Corpt. i«h vd.) mc ISK. 
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narrow conBtmotion of the cdty'a powers to borrow 
money, many cbarterB now expressly grant mnnicipali- 
tiei the power to borrow money. Does this express 
power carry with it an implied power to issned negotia- 
ble bonds for the loanf The question is an important 
one, for it is one of the characteriBticB of negotiable in- 
Btmments that certain defenses which wonld render the 
instniments uneoforceable in the hands of the ori^nal 
holders are lost if they pass into the hands of persons to 
whom they are transferred for value, before maturity, 
without notice of such defenses. The Supreme Court of 
the United States in the case of Brenham v. Bank (6) held 
that SQch a power was not one fairly to be implied as inci- 
dental to the express power to borrow money. Three of 
the nine members of ibe court, however, dissented from 
the conclusions of the court, and pointed out that Judge 
Billon agreed with their view rather than with that of the 
majority. Judge Dillon's statement is as follows: "Ex- 
press power to borrow money, perhaps in all cases, but 
especially if conferred to effect objects for which large or 
nnnsnal sums are required, as for example subscriptions 
to aid railways and other public improvements, will ordi- 
narily be taken, if there be nothing in the legislation to 
negative the inference, to include the power (the same as 
if conferred upon a corporation organized' for pecuniary 
profit) to issue negotiable paper with all the incidents of 
negotiability." It would seem that the view of the mi- 
nority of the United States court represents not only the 
better view, but also the wel^t of authority. 

(6) 144 U. a ITS. 
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S 71. Constitatioiial nstrictionB on power to Inoar in> 
debtedness. Perhaps the reluctance of the courts to imply 
broad financial powers on behalf of the local corporations 
is justified by experience, which shows that many of them 
when granted the wider powers promptly exercised them 
to so great extent as to become bankrupt. Because of 
this it is not uncommon to find in the state constitutions 
limitations forbidding the local corporations to borrow 
beyond certain limits, nsually a fixed percentage of their 
assessed valuation. As nsual, these constitutional limita- 
tions have given rise to much litigation. In Valparaiso 
V. Gardner (7) taxpayers soof^t an injunction to stop the 
letting of a contract to a waterworks company for the 
supply of water for twenty years at $6,000 a year. The 
municipal corporation had no money in the treasury at 
the time and had reached the limit set by the constitution 
to its indebtedness. The constitutional provision in 
question provided that "no political or municipal corpo- 
ration in this state shall ever become indebted, in any 
manner or for any purpose, to an amount in the aggregate 
exceeding two per centum on the value of the taxable 
property within such corporation, to be ascertained by 
the last assessment for state and county taxes previous to 
the incurring of such indebtedness ; and all bonds or obli- 
gations, in excess of such amount, given by such corpora- 
tion, shall be void." The court decided that as the water 
rent would only become due in annual instalments, at the 
end of each annual period, it did not constitute an indebt- 
edness within the meaning of the constitution. It was an 
obligation but not a debt. 



,y Google 



LIABILITY AND POWERS 8S 

§ 72. Same (contiuited). On the other hand, in the 
case of Spilman v. ParkerBbiir:g (8) the court held the 
obligation incurred was a debt. The facts were that the 
city, being indebted up to the constitutional limit, entered 
into a contract which porported to be a lease of an electrio 
lighting plant, paying so much per year, but with an op- 
tion to buy the plant at the end of the period for $1; 
plainly, said the court, a contract of purchase, creating a 
debt for the whole sum due in instalments. The distinc- 
tion between this and the preceding case seems to be that 
in the former the article, water, was to be furnished from 
year to year, and the debt accrued only as the water was 
received ; while here the whole debt accrued at once. From 
these two cases it is obvions that the interpretation of 
these apparently plain constitutional provisions is not so 
simple as at first sight seems to be the case. A full dis- 
cussion would occupy more space than is at our command, 
and we must content ourselves with noticing that some 
conrts hold that the limitation does not apply to indebted- 
ness incurred for expenses imposed apon quasi-municipal 
corporations by state law, but only to indebtedness volun- 
tarily incurred by the county or town (9), while others 
adopt the contrary view (10). Perhaps a slight differ- 
ence in the wording of the constitutional provisions may 
explain some of the apparent conflict. It is also possible 
for a city to escape the constitutional provision by pro- 
viding for assessing the cost of local improvements upon 

(8) 35 W. Ta. 606. 

(9) Haucli T. ChapmaD, U Wub. 608. 

(10) Barnard v. Knox Co., 106 Ho. 882. 
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abnttiDg property, so draving the tiontracts that no liabil- 
iiy to pay rests upon the city (11). 

S 73. Kij^ts of holden in dn* ooorae of negotiaUe 
bcHLds: Bedtals. In those cases in which mnnicipal cor- 
porations have been given power to issue negotiable 
bonds, it is difficult to determine the question of the rights 
of holders of the same who have pnrdiased them in good 
faitii, for valne, and without notice that certain formali- 
ties required by law have not been satisfied. Very often 
the law requires that the voters of the locality sanction 
the issue by a majority vote. If this is not done, may a 
holder in due course, i. e., a transferee for value without 
notice of the fact that no vote was had, enforce the bonds f 
It is clear that if the bonds as issued contain no recitals 
as to the statute under which they are issued, or as to the 
prior votes or proceedings of the voters, no recovery can 
be had, even by a holder in due course (12). Where, how- 
ever, tbe officers whose duty it is to ascertain whether all 
conditions required by statute have been complied with, 
insert in the bonds a recital that they have, e. g., tiiat the 
election was du^ held and a majority vote g^ven sanction- 
ing their issue, it is held that a holder in due course may 
recover (13). The idea back of this is that the le^slature 
must int^id the officials to announce tbe result and tiiat 
other persons may rely upon their statements — clearly a 
fair rule. In the case cited the court put it as follows : 
"Where I^slative authority has been given to a munic- 
ipality, or to its officers, to subscribe for the stock of a 

(11) Darla t. Dea Uolnn, n Iowk EDO. 
<12) Itanh T. Falton Co., 10 WkU. 67*. 
(U) Coloma t. Bitm, 02 U. B. 48i. 
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railroad company, and to issne mnnieipal bonds in pay- 
ment, bat (mly on some precedent condition, snch as a pop- 
ular vote favoring the snbscription, and where it may be 
gathered from the legislative enactment that the officers 
of the mnnicipality were invested with power to decide 
whether the condition precedratt has been complied with, 
their recital that it has been, made in the bonds iasned by 
them and held by a bona fide purdiaser, is conclusive of 
the fact and binding npon the mnnicipality; for the recital 
is itself a decision of the fact by the appointed tribnnaL'* 

§ 71 Seme: Public records. The limitations on this 
doctrine are clearly set forth by Mr. Jnstice Gray of the 
United States Bnpreme Court in the case of Sntliff v. 
Lake County Commissioners (14): "In those oases in 
which this court has held a municipal corporation to be 
estopped by recitals in its bonds to assert that they were 
issued in excess of the limit imposed by the constitution 
or statutes of the state, the statutes, as oonstmed by the 
court, left it to the officers issuing the bonds to determine 
whether the fact odsted which constituted the statutory 
or eonstitutional condition precedent, and did not require 
those facts to be made a matter of pnblio record. Bnt if 
ihe statute expressly reqnires those facts to be made a 
matter of pnblio record, open to the inspection of every 
one, there can be no implication thai it was intended to 
leave that matter to be determined and concluded, con- 
trary to the facts so recorded, by the officers charged with 
the duty of issuing the bonds. " 

(14) 147 u. s. uo. '. 'V ■ ■ ■ .. 
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In other words, it must appear that the recitals relied 
upon must be made by officers whose duty it was, under 
the statute authoriziug the issue of the bonds, to ascertain 
and determine whether all conditions were complied with, 
"not merely for themselves, as the ground of their own 
action, in issuing the bonds, but, equally, as authentic and 
final evidence of their ezistence for the information and 
action of all others dealing with them in reference to it" 
(15). In the case from which the foregoing extract is 
taken, the court concluded that the holder in due course of 
the bonds in question could not recover, as the recitals 
were not of the required character. 

§ 7Q. Right to recovOT tmn. a public corporation in 
qnaai-oontract The principles of the law relating to 
quasi-contracts are treated in the article on that subject 
in Volume I of this work. As pointed out there, the 
basis of the liability is the fundamental principle that no 
person shall unjustly enrich himself at another's expense. 
This principle, of course, may be applied to corporations, 
private and public, as well as to natural persons. For 
example, one who paid money to a city for invalid bonds 
was permitted, on returning the bonds, to recover, not on 
the contract contained in the bonds, but on a quasi-con- 
tractual duty to restore the amount paid (16). The bonds 
were invalid because not having been registered with a 
state official, but the dty offidals concealed this by ante- 
dating them BO that they appeared to have been issued 
before the act requiring registration went into effect 

(IS) HarliB, J., In Bank of Toledo t. Porter Tttvnahlp, 110 V. 8. 
MS. 

(If) Clt7 of Loulaluu T. Wood, 102 U. a 2H. 
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However, a recovery in quasi-contract will be denied if to 
permit it will result in destroying the effect of limitations 
placed Qpon the powers of a monioipal corporation to pro- 
tect the taxpayers from what is popularly blown as 
"graft." In McDonald v. Mayor of New York (17) the 
charter of the city required contracts for the purchase of 
supplies ahove a certain amount to be let to the lowest bid- 
der — obviously to protect the public from the payment of 
exorbitant prices. The plaintiff furnished supplies to 
the city in virtue of an agreement not made in accordance 
with the charter provision. He could not, of course, r»- 
cover on the contract, as that was clearly void; but sought 
to reach the same result by relying on the fact that the 
dty had had and used the supplies, and should pay for 
them, at least, their reasonable value. A recovery was 
denied, the court saying that all who dealt with the city 
must at their peril ascertain the limitations contained in 
the city charter, and that to permit any reooveiy at all 
would nullify the limitation in qnestion. 
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§ 1. AdministraUve Iaw. Actmiiustntive Law in its 
broad sigiufication includes the great mass of public or 
govenimental law not indnded in international or consti- 
tntional law or the penal codes. It is readily distiDgnish* 
able from international law, and, although many of its 
mles have penal sanctions, it is not likely to be ooi^sed 
with the fairly well defined body of mles intended to pro- 
90 
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toot persons and property included in the praial codes. 
Hie line of separation from constitntional law, however, 
is less marked and indeed it may be said that meet of the 
constitntional law that finds its way into the courts except 
snch as concernfi the division of powers betweeai the state 
and Federal governments is likely to be treated under Ad- 
ministrative Law. Bnt, although their fields overly 
there is much that is not c<Hnmon to them. Constitutional 
law deals with the organization of the state in its most 
solemn form as a constitation-making body, organizes 
and determines the fnnctions of the legislature, the execu- 
tive, and the judiciary, divides fnndaiaental powers be- 
tween the state and Federal governments, and enumer- 
ates fundamental private rights. Administrative law or- 
ganizes the central adminktration and the organs of local 
government, specifies in detail the rights and duties of the 
great army of governmental employes all over the conn- 
try, deals with the methods of administrative action and 
control, and finally provides remedies against the govern- 
ment and its officials for the violation of private rights. 
This is an immense field. It includes most of the law 
on the statute books, the law of taxation, sanitary and 
quarantine legislation, highway, railway, postal and tele- 
graph legislation, the poor laws, the school laws, in fact 
laws on all the widely varied subjects of governmental 
activity. It is clear that this is a great branch of the law, 
rivaling, if not exceeding in extent, the private law as to 
persons and property, the consideration of which takes 
80 much of the time of the courts. It would be matter for 
aa encydopedia, not for a single treatise. Accordingly 
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in sinj^e treatises on adminiBtrative law the treatment ol 
the subject has been much narrowed. 

§2. Ordinary treatment of rabject. The idea of 
writers of single treatises on administrative law has been 
to give at a glance a picture of the vast machinery of gov- 
emment administration in its working operation. Other 
than taking a sweeping glance at the directions of govern- 
mental activity, with their varied functions and methods 
of action, they have con£ned themselves to the organiza- 
tion of the central administration aud of local govern- 
ment; to the commencement and termination of the offi- 
cial relation, with the more general rights and duties of 
officers ; to a cursory examination of the methods of ad- 
ministrative action ; and finally to a more detailed exam- 
ination of the methods of control over the administration. 

§ 3. Treatment in Una wwk. But even mnch of what 
is given in these single treatises, although helpful in giv- 
ing an adequate idea of the working of the administration 
as a whole, belongs rather to the pages of a work on civU 
government than to a general treatment dealing with the 
law of the courts. Accordingly, the organization of flie 
central administration and of local governments, the leg- 
islative control over the administration, and the varied 
lines of government activity will not be considered here. 
What remains may be conveniently classified under the 
head of Public Officers and of Extraordinary Bemedies* 
and will be treated in this article and the one following. 
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SBcnoN 1. Natubb op Ptjblio Office. 
§ 4. Kot contractoaL The official relation is not based 
on contract and therefore a state officer holding an office 
for a term of years is not protected in the continuance of 
his office or its emoloments by the clause of the United 
States Constitution which declares that "no state shall 
pass any law impairing the obligation of contracts." 
Thos in Bntler t. Pennsylvania (1) a statute of Pennsyl- 
Tania had provided that canal commissioners be ap- 
pointed annually at a compensation of fonr dollars a day, 
but before Butler's year had expired a second statute 
was passed fixing the termination of the office at an earlier 
date and lowering the compensation for the shortened 
term to three dollars per day. This was claimed by But- 
ler to violate the above clause of the Federal Constitn- 
tion, but the Supreme Court of the United States held 
that while the promised compensation for services al- 
ready rendered might be rightly claimed, a right to con- 
tinue services no longer desired would be detrimental to 
progress and the public good, and that, if the legislature 
could change the duties of the office alone and not the sal- 
aries as well, "the government would have to become one 
great pension establishment on which to quarter a host of 

(I) 10 Howard, 402. 
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amecnree." Following the above cage it has likewise 
been held that the right to an office is not "property" 
within the meaning of the FonrteeiLth Amendment, whicb 
declares that no state shall "derive any person of life, 
liberty, or property without dne process of law" (2). In 
the Federal Constitntion it is provided that the com- 
pensation of judges shall not be diminished during their 
continnanee in office, and the salaries of other officers as 
wdl are protected in many of the state constitutions (3)« 
but these provisions do not give the holders contractual 
rights to the offices or vested rights of property in th^n. 
§ 5. DistiDgnished Atnn an en^lc^ment. But there 
are many persons in the service of the State who are 
called employes rather than officers. They are usually 
of the humbler ranks and little difficulty Is apt to be ex- 
perienced in identifying them. Where the employment is 
of a more important nature, however, the line between 
employment and office is often hard to draw and yet it 
often must be drawn, as employments, unlike offices, are 
contractual and thns enjoy the protection of the United 
States Constitution. Thus, in the case of Hall v. Wiscon- 
sin (4), Hall and two others had by act of the lej^lature 
been appointed "comntiasioners'* to make a survey of the 
state. Their duties were specifically defined in the act, 
and they were required to distribute the work among 
themselves by agreement and to employ such assistants as 
a majority of them might deem necessary. In case of a 
vacancy occurring io the commission, the governor was 

(2) Taylor t. Beckluun, ITS n. S. E48. 

(8) Stlmaon, Federal and State ConsUtatloas, p. 208. 

(4) IDS n. a. 6. 
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empowered to fill it and was authorized to remove any 
member for incompetency or neglect of dnty. Further 
the act required the governor "to make a written contract 
with each commissioner" for the performance of his al- 
lotted work, ' ' fixing the compeiuation therefor, which was 
not to exceed two thousand dollars per annum and was to 
be paid for only sndh part of the year as each commis- 
sioner shonid actually work. An appropriation of ^6,000 
per annum for six years was made to be paid to the per- 
sons entitled to receive the same." By an act passed 
three years later Hall was made head of the commission, 
was vested with the general supervision and control of the 
survey, and was required to oontract with the other com- 
missioners to finish their surveys within the year. Two 
years later both acts were repealed without qualification. 
Hall's contract with the governor was entered into about a 
year after the passage of the first act and had abont a 
year to run at the time of the repeal. The United States 
Supreme Court held that Hall's relation to the state was 
contractual and not ofScial, that the statute under which 
the governor had acted had referred to a "contract," that 
the instmment executed in accordance with this law was 
an "agreement" and not a commission, that the duties of 
the commissioners and their compensation were fixed by 
the agreement, in accordance with the statute, and that 
the agreement was signed and sealed and attested as in 
other cases of contract. Furthermore no bond was le- 
quired as is usually the case with officers, and Hall was 
not a citizen of Wisconran, which was one of the qnalifi- 
cati<mB for holding office in that state. 
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§ 6. Oreated by law. It seenu to be a fnndamental as- 
snmption in onr scheme of goTemment that o£Sces ehall be 
"established by law" (5) and not by executive act. In 
the case of United States v. Manrice (6), the United 
States attempted to recover certain moneys received by 
Manrice from the sureties on his bond given for the faith- 
ful performance by him of the duties pertaining to the 
office of agent of fortifications. The sureties claimed 
that there was no sudi office and that therefore the bond 
was void. Chief Justice Marshall admitted the conten- 
tion that, unless otherwise specifically provided, the Con- 
stitution of the United States required that offices should 
be established 1^ law, but held that under the circum- 
stances of the case that requirement had been met From 
1794 to 1808 Congress had passed several acts empower- 
ing the President to erect fortifications and making ap- 
propriations therefor, bat organizing no system for their 
execution. In the army regulations of September, 1816, 
provision was made for the appointment of an agent of 
fortifications and his duties were defined. These army 
regulations were the work of the war office, bat Chief Jus- 
tice Marshall found that they had received the sanction of 
acts of Congress of 1816 and 1821 and so, although with 
some hesitation, dedded that they had been "established 
by law." 

§7. DuatioiL In the above case it was said: "Al- 
though an office is an 'employment,' it does not follow 
that every ^nployment is an office. A man may certainly 

(B) n. 8. CotiBL, Art II, sec 2, 1 2. 
(6) 2 Brock. M. 
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be employed under a c<»itract, express or implied, to do an 
act or perform a service, without becoming an officer. 
Bnt, if a duty be a continuing one which is defined by 
roles prescribed by the government and not by contract, 
which an individoal is appointed by the goverament to 
perform, who enters on the duties appertaining to his sta- 
tion without any ooutract defining them; if those duties 
continae, though the person be changed, it seems very dif- 
ficnlt to distinguish such a chai^ or employment from an 
office, or the person who performs the duties from an offi- 
cer." It has been held that commissioners for a particu- 
lar act or purpose are not officers (7) but there is not en- 
tire agreement on this point. 

$ 8. DntifiB. Office is often defined as a duty or tmst, 
and in a Pennsylvania case it was held that to take away 
the powers and jurisdiction of a judge was virtually to 
abolish the office. "It seems like a solecism to regard 
that to be an office, to which there are no dutiee as- 
signed*' (8). 

§ 9. Name and «noliimentB. In the early definitions 
of offices, the right to take the fees and anoluments occu- 
pies an important place. This is natural in view of the 
character of private property which many offices hold in 
other countries, but, as that character ia lacking in this 
country, more recent American definitions say little of 
onoluments hut much of duties. Nor need an office have 
a name, although it usually has. "The official or unoffi- 
cial character of the defendants is to be determined, not 

(7) MMtar of Bathew^, 11 N. Y. 288. 

(8) CommonirMlUi t. GudUs, S2 Pa. St 149. 
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1^ th^ nam^ nor hy the presence or absence of an offi- 
dal designation, but b; the nature of the ftinctionB de- 
volved upon them "(9). 

Sscmozr 2. EuoiBiLFnr lo Omen. 

1 10. When qualifications miut exist The qnestion 
frequently arises whether qualifications ifor office must 
exist at the time of election or appointment, as well as at 
the time of taking office. In the ease of State v. Sullivan 
(10) SuUivan had received a majority of votes for county 
attorney, bnt had never declared his intuition to become 
a citizen of the United States until after election, notwith- 
standing that citizenship or a declaration of intention to 
be<!ome a citizen was a qualification for holding office. His 
contention was that, although a necessary qualification 
for holding office, it was not necessary to an election. The 
court, however, referred to Webster's dictionary in which 
"eligible" is defined as "proper to be chosen; qualified 
to be elected," and showed its common derivation with 
"electable," the meaning of which, the court said, was 
more obvious but not different This case is in accord 
with the majority rule, although in a number of states it 
has been held that the qualifications need exist only at 
the commencement of the term of office. 

$ 11. CHtisenship and reiide&oe. It is a common pro- 
vision that an officer must be a citizen or have declared his 
intention to become such, or else these qualifications may 
follow from a requirement that he be a voter. Besidenee 
within tiie state for a certain period is also commonly re- 

(S) Stats T. Kcnnon, 7 <»tlo BL SBT. 
,<10) 4S Hlnn. M». 
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quired and often reBidence within the official district, 
cnpecially in the case of dty officers. 

§ 12> Age. Statutory provision is usually made ex- 
cluding those under age from holding office, and for the 
more important offices the constitutions frequ^itly re- 
quire a greater age than a bare majority. At the com- 
moD. law it would seem that one under age could hold a 
ministerial office, but not one requiring the exercise of dis- 
creticm, and it has been held that in the absence of statute 
a minor can hold such an office as that of notary. 

g 13. Sex. The common provisiou that only voters 
ebaH be eligible to office excludes women from office where 
male suffrage prevails. By the common law it would 
seem that women were generally ineligible to office except 
that of queen, unless the duties of the office could be per- 
formed by a deputy. The tendency at the present time, 
however, is to extend their right to hold offices, especially 
Uiose of a local nature ; and the less important offices in 
the Federal government, such as postmaster and pension 
agent, have frequently been held by women. 

§14. Proper^. Property qualifications, although 
common in England and of frequent occurrence in the 
earlier history of this country, are now uncommon here. 
A number of constitutions forbid them altogether, but 
where there are no constitutional restrictions they are 
occasionally to be found. Thus in the case of State v. 
McAllister (11) it was niged that the section in the state 
constitution providing that no person except a citizen en- 
titled to vote should be rieoted or appointed to any office, 

<U} u w. Ta. Ml. 
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by implication prevented the l^^latore from reqnirii^ 
couidlmen to be freeholderB, bnt the court held that the 
section in question merely restricted o£Qceholders to a 
oertain class and did not in any way prevent the legis- 
lature from requiring other qnalifications as welL 

§ 16. Keligions or pditical belief. Host of the con- 
stitntioDB forbid "teats" f<n- the holding of office, and 
these have been constmed to forbid political or religions 
qualifications. The attempt to secnre the nonpartisan 
character of certain boards has given rise to the interest- 
ing cases of Attorney General v. Board of Conncilmen 
(12) and Sogers v. Buffalo (13). In the first case a law 
of Michigan had provided for the appointment of a board 
of commissioners of registration and election, two mem- 
bers whereof were to be from each of the two leading 
political parties in the city. The court held that the 
effect of the statute was to make party adhesion a condi- 
tion of office and that, if obeyed, it would put all but the 
two favored parties beyond the possibility of representa- 
tion, and accordingly held it unconstitutional. In the 
second case the civil service law of New Tork provided 
for the appointment of three persons as civil service cun- 
missioners, not more than two of whom should be adher- 
ents of the same party. The attempt was made to apply 
the reasoning of the preceding case on the ground that^ 
after two appointments were made from one party, the 
political faith of members of the same party would pre- 
vent their appointment to the third office, but the court 

(12) B8 lUch. 318. 
(U) 133 N. T. 17S. 
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held, as long as there W9JB po discritmnation against those 
not party members, nor Sg»^8^ any party, and all within 
the same party were treated' «^£&, that the statute could 
not be considered to impose a i^blitioal test and was con- 
stitutional. •':'.-'• 

§ 16. Orimei A common punishment tot crime is dis- 
qualification for office and in a Fennsylvau^* c^_ (14) it 
was held that the article of the Pennsylvania Co^titution 
providing that a candidate for office "guilty" of bribery, 
frand, or wilfnl violation of any election law should JM' 
forever disqualified from office, did not require a convic- 
tion by r^ular criminal proceedings to work the disqual- 
ification, but that the fact of guilt could be determined in 
a quo warranto proceeding to try the title to the office. 
Bad character alone is not snffici^it to disqualify one for 
office, although the civil service laws very generally make 
provision against the appointment of persons who habit- 
ually use intoxicating liqnors to excess or are guilty of 
notoriously disgraceful or infamous conduct and often 
provide for a certificate of good moral character (15). 

§ 17. Holding other ofBce. Where two offices exist 
under the same government and are incompat- 
ible, the holding of the first does not usually render 
the holder ineligible to the second, but the accept- 
ance of the second vacates the first. Incompatible offices 
are therefore properly treated elsewhere{ §§ 67-68, below). 
But where the law provides, for instance, that one person 
shall not hold more than one lucrative office and a person 

(14) Commonwealtli t. Walter, 83 Pa. Bt lOE. 

(IB) ChK>diiow, AdmlnlstreUTe Law of United States, 2U. 
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already holds a Incrative officcLOtider another goTemmeDt, 
the law cannot operate on &« finst office and, to be given 
effect, mnst act as a dlsqqj^ification for the second office. 
Thns it is often the- o^se that the holding of a Federal 
office will render Jth^Wlder ineligible to state (^ce. It is 
also freqneaUy P^'^ded that members of a l^slatnre 
shall be in^iglbte to hold an office created or the emoln- 
ments *h(irebf have been increased dnring the term for 
whic^-tltey shall have been elected. Nor may an officer 
.e^ppiht himself to (^fice. Thus in the case of People v. 
liiomas (16) the law devolved upon three justiceB of the 
peace the power of maMng an appointaient to the office of 
Bnpervisor and they proceeded to do so by appointing one 
of their own number, but the court said: "These three 
juetioes are the depositories of a public trust, and it is a 
principle of universal application, as well as of public 
decency, that neither of them should be permitted to dis- 
charge it for his own benefit or to promote his private 
interest," and so held the appointment invalid. 

§ 18. Civil sorvioe reqninments. Educational require- 
ments sudi as the ability to read and write are sometimes 
requirements for the holding of office, and in the case of 
offices such as that of jndge or engineer, professional or 
technical training and experience are common qualifica- 
tions. The most important intellectaal requirements, 
however, are those of the civil service. The act of Con- 
gress of 1883 has been the model of much of the state leg< 
islation. The President may reqnire the taking of exam- 
inations hy applicants for almost any position in the serv- 

(1«) 38 Barbour (N. T.) tS7. 



,y Google 



CREATION OF OFFICIAL RELATION 106 

ioe of the govenunent accept laborers, and the rules laid 
down hj him have gradnally been extended bo that there 
are now over 120,000 positions subject thereto. There 
are three g^ieral classes of examinations, those designed 
to test mereljr the general intelligence and adaptability of 
the competitors; those designed to test, in addition, the 
tetdinical training of the an>licant8, as in the case of 
stenographers, draftsmen, etc. ; and those designed to test 
technical skill, as in the case of mechanics, bnt withont 
tests of an intellectaal character. Neither the applica- 
tion nor the certificate required of the candidate shall con- 
tain any information with regard to bis religions belief or 
political affiliations and, unless honorably discharged 
from the military or naval service of the United States, 
every applicant most be within the age limitations fixed 
for the positon desired. If the position belongs to one 
of the recognized mechanical trades, he most show that he 
has worked as apprentice or jonmeyman for snch period 
as the commission may prescribe. The commission may 
refuse to examine or certify those physically unfit for the 
particular service, or who have been guilty of a crime or 
infamous or notorious and disgraceful conduct, or who 
have been dismissed from the service for delinquency or 
misconduct within one year preceding the date of the ap- 
plication, or who have intentionally made false state- 
ments as to any material fact, or been guilty of any de- 
ception or &aud in securing registration or appointment. 
Except in certain cases where extremely technical qualifi- 
cations are required, a registration list is kept on which 
axe placed the names of those attaining an average of 
seventy, in the order of their averages, except that those 
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honorably discharged from the army and navy need at- 
tain only an average of sixty-five and are given prefer- 
ence. The method of procedure is for the appointing offi- 
cer to reqnest the commission to certify to him the names 
of those eli^ble for the position, whereupon the commis- 
sion certifies the three names at the head of the list un- 
less they have been already certified three times to the 
same department or office. The person a^^inted is on 
probation for six months, when if satisfactory, his ap- 
pointment becomes absolute (17). 

§ 19. Same: Branedies therenndsr. What remedies 
an applicant for a position in the Federal government 
would have In case his name were not certified hy the <nvil 
service commission, or in the case of a veteran if it were 
not given prefer^ice, or what rights a person appointed 
contrary to the civil service rules would have as to salary, 
etc., has not received mnch attrition at the hands of the 
United States courts but tiie decisions of the state courts 
on civil service legislation are numerooa. Thus, in New 
York it has been held that the courts have a right to de- 
termine whether the exemption of certain classes from 
examination is within the constitutional provision that 
fitness for appointment shall be ascertained by examina- 
tion where practicable (18), that an officer appointed in 
violation of the civil service law could not recover the sal- 
ary attached to the position (19), and that a veteran may 
by mandamus compel a civil service commission to give 
his name the preference on the registration list required 



(17) See OoodDOW, Admlu. Law at U. S., 364-281. 

(18) Hale r. Voretell. 186 N. T. 347. 
(IS) Fw^le T. Roberts, 148 N. T. SSO. 
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hy law (20). It has been held nnconatitntional, however, 
to give veterans a preference without undergoing any of 
the tests required of others (21), or to deprive the ap- 
pointing officer of all power of selection by limiting his 
choice to the highest on the list when Mb power of ap- 
pointment is constitutional and not statutory (|34, 
below). 

(20) People ▼. Civil Seirlce Bcwrd, 6 App. DIt. 164. 

(21) Brown v. Riuull, IBB Haaa. li. 
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SBLBOTIOX. DTOTALLAnoK ASD tEHUBB OF OrnOSB& 

SlOTION 1. EliBOnON. 

§ 20. BegirtntloiL The right of snffrage is one of 
tiiose fundamental rights dealt with in most constitations 
BO that comparatively little power is left with the le^s- 
latnres with regard to it. Pnrity of election laws are 
within their proper province, bnt great care most be exer- 
cised in drafting these in order not to violate constita- 
tional rights. Thus in the case of Attorney General r. 
Common Council (1) the Michigan statute required that 
boards of registration ait on the four days commencing 
with the first Monday of October and the fourth Monday 
of October, and that no ballots should be received by the 
inspectors under any pretense whatever unless the p««on 
offering to vote had been registered. The conrt pointed 
out that in October, 1888, the fourth Monday had been the 
22d, while the general election day had been November 6, 
leaving foorteen full days between the last day of re£^»- 
tration and election, whereas the constitntional require- 
ment for residence in the township or ward was only ten 
days. Furthermore there was no provision for the regis- 
tration of persona sick or absent on the day of registra- 
tion. The conrt said: "The object of a r^stry law, or 

(1) 78 HIch. fi46. 
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of aii7 law to preserve the pnri^ 6t the ballot-box and to 
gnard against the abnses of the elective franchise, is not 
to prevent any qualified elector from voting, or nnnecea- 
sarily to hinder or impair his privilege. It is for the par- 
pose of preventing fraudulent voting. In order to pre- 
vent fraud at the ballot-box, it is proper and legal that 
all needful rules and regulations be made to that end, bat 
it is not neceasaiy that such rules and regulations shall be 
so unreasonable and restrictive as to exclude a laiger 
number of legal voters from exercising their franchise." 
Accordingly the law was declared unconstitutional. Sim- 
ilar decisions have been made in other states where the 
effect of requiring a prior registration has yjeea to exclude 
voters otherwise qualified, but there is also authority of 
weight on the other side. 

§ 21. Secret ballot At the present time some form of 
the Australian ballot is in use in almost every state of the 
Union, in Canada, England and even on the Continent 
Its cardinal features are two: "First, an arrangement 
for polling by which compulsory secrecy of voting is se- 
cured ; second, an official ballot containing the names of 
all candidates, printed and distributed under state or 
municipal authority" (2). Its great object has been the 
secnring of secrecy in voting, the avoidance of coercion 
and bribery, and thus the free expression of the voter's 
wilL Opportunity must be given to vote for names not 
on the (^cial btdlot, but this must not be taken advantage 
of to make distinguishing marks which shall render the 
ballot capable of identification. Thus in a Connecticut 

(8) Wlgmore, AiutTftltu Ballot S7>tam (Ind ed.), p. BO. 
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case (3) it was held that the fact that fourteen ballots 
had pasters written in ink in the same band, bnt with a 
different name on each paster, pasted over the name of a 
certain candidate, was a suspicions circumstance, justify- 
ing, in the absence of explanation, Ihe rejection of the 
ballots as if designed for the purpose of identification. 
Most of the cases where the courts have rejected the bal- 
lots because of distinguishing marks have been cases 
where there was something irregular in the cross marked 
opposite the name of the candidate. Sometimes this is 
made on the wrong side of the candidate's name, some- 
times just outside the square, and sometimes in some 
form other than the cross generally prescribed. The 
folding of the ballots in an unnsnal and striking manner 
also invalidates the ballot. 

§ 22. Limited voting, l^e deeirability of the repre- 
sratation of the minority has led to various schemes to 
bring it about. One of these, that of limited voting, was 
before the supreme court of Pennsylvania in Common- 
wealth V, Reeder (4). A statute of that state, in provid- 
ing for the election of seven judges of the superior court, 
had declared that no elector m^t vote at any election 
for more than six of them; and it was claimed, in accord- 
ance with a previons Ohio dedsion, that this violated the 
constitutional provision that a duly qualified elector 
should "be entitled to vote at all elections," but the court 
said that no sound reason had been urged in the argument 
why they should enlarge the scope of these words by prac- 

(8) state V. WalA. 62 Conn. 2S0. 
(4) 171 Pa. St 605. 
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tically adding "also for every candidate of a group of 
candidates for the same office." 

§ 23. OnmidatiTe votiiig. Another scheme for minor- 
ity representaiion was approved in niinois {5). An act 
of that state had provided that, in the election of trustees 
of the sanitary districts organized under it, each quaUfied 
voter might vote for as many candidates as there were 
trustees to be elected, or he might distribute the vote 
among not less than, five-nintiis of the candidates to be 
elected, giving each of the candidates among whom he 
distributed the same the same number of votes or frac- 
tional votes. The court could find no constitutional ob- 
jection to legislation prescribing a method of voting of 
this kind and so came to an opposite conclusion from that 
reached by the supreme court of l^chigan (6) at almost 
the same time. The Michigan court could point to no 
clause of the constitution vhich the scheme violated, and 
the decision is rather an instance of the freedom with 
which acts of the legislature have sometimes been de- 
clared unconstitutional in that state than a precedent to 
be followed. 

S 24. Vote necessary to a choice. The general role is 
that the votes of a plurality of those voting is necessary 
to an election. In the case of People v. Clute (7), the de- 
fendant had received the greater number of votes for the 
office of superintendent of the poor, but at the time of the 
election he was supervisor of the town and so ineligible to 
election. The other candidate, Fnrman, who had recdved 

(6) FBiq>te v. NelKn. 18S lU. E66. 
(«) UajiMTi T. Board, 84 Mich. 228. 

(7) » N. T. 4E1. 
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a mmority of the votes, claimed to be elected. The court 
said: "It is the theory and general practice of our gov- 
eroment that the candidate who has but a minority of the 
legal votes cast does not become a duly elected officer. 
But it is also the theory and practice of our government 
that a minority of the whole body of qualified citizens may 
elect to an office, when a majority of that body refuse or 
decline to vote for anyone for that office. Those of them 
who are absent from the polls, in theory and practical re- 
sult, are assumed to assent to the action of those who go 
on to the polls ; those who go to the polls, and who do not 
vote for any candidate for office, are bonnd by the result of 
the action of those who do ; and those who go to the polls 
and who vote for a person for office, if for any valid rea- 
son their votes are as if no votes, they are also bound by 
the result of the action of those whose votes are valid and 
of effect As if, in voting for an office to which one only 
can be elected, two are voted for, and their names appear 
together on the ballot, the ballot so far is lost The votes 
are as if for a dead man or for no man. They are thrown 
away ; and those who cast them are to be held as intending 
to throw them away, and not to vote for any person capa- 
ble of the office. And then he who receives the highest 
number of earnest valid ballots is the one chosen to the 
office. We may go a step further. They who, knowing a 
person is ineligible to office by reason of any disqualifi- 
cation, persistently give tiieir ballots for him, do throw 
away their votes, and are to be held as meaning not to 
vote for anyone for that office." But in this case the 
court said that there was no proof of actual notice of 
GInte's ineligibility, nor of any facts from whidi notice 
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coQld be implied, save that he was a supervisor; and that 
to hold Furman elected it would have to be presmned, "as 
a matter of law, that nearly three hundred of those who 
voted for Clute had knowledge of the fact that he was su- 
pervisor; knowledge of the existence of the act of 1853; 
knew that, the fact and the law concurring thus, he was 
ineligible to receive and avail himself of fheir votes in his 
favor; and knew that their votes given to him were 
wasted, without effect upon the count." The court re- 
fused to make these presumptions and denied Furman's 
right to the office. 

§2B. Compliance with statutory regvlatioiu. It is 
not always the case that fail-ore to comply with a stat- 
ntoiy provision will invalidate a vote. Thus in the case 
of Boyd v. Mills (8) it was provided by law that * ' the bal- 
lots shall be on plain white paper through which the 
printing or writing cannot be read.'* The law also pro- 
vided for sample ballots of some color other than white 
for the inspection of the candidates and their agents. In 
a certain township the election offidals used the sample 
instead of official ballots and it was claimed that all the 
votes so cast should be disr^arded, but the court held 
that the departnre from the law in matters which the leg- 
islature had not declared of vital importance wonid have 
to he substantia in order to vitiate the ballots, that if only 
a part of the ballots used had been colored, they might on 
that account have been capable of identification and in- 
valid, but that as all of the ballots were of the same color 
they were not subject to this objection and could not de- 
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feat the prime object of the l&w, the secrecrf- of the ballot 
§ 26. Reoi^fiittion of p(ditioal parties on official baUots. 
For Dully years politioal parties were entirely volnntary 
aBBOciations unknown to the law. The general adoption 
of the official ballot, however, compelled the recognition 
of parties by the officers charged with making up the bal- 
lots, and has resulted in many cases in the courts passing 
on the regnlarify of pu^ nominations. The awkward- 
ness of the position of the judges in deciding these cases 
will be seen from a controversy that arose in New York. 
In 1891 Hugh H. Woodworth and others brought an ac- 
tion to compel the clerk of Seneca county to print their 
names as the r^^ihir nominees of the Bepnblican party on 
the ballots to be used at an approaching election. At the 
regular county convention the unccnteBted delegations 
from six out of ten towns were evMily divided between 
the Mongin and Patterson factions. The control of the 
convention, therefore, was to be determined by the rega- 
larily of the delegations from the remaining four towns. 
The county committee, with the exception of one mem- 
ber, was composed of persons in sympathy with the Mon- 
gin faction. Th^ decided to recognize the Mongin dele- 
gates from three towns and to divide one delegation be- 
tween the two factions. This program was carried 
through despite the protests of the Patterson faction, 
which then withdrew and organized another convention. 
This body was composed of at least thirty delegates who 
were fairly elected, while the other contained at most 
twenty whose election could be claimed as valid, and so 
the court recognized its nominees as regular and granted 
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the order asked for (9), which was approved on appeal 
(10). 

§ 26a. Same: Effect of <tecld<»u of par^ organiat- 
tiiHii. Two years later, however, in a snbseqnait elec- 
tion, a similar application was made to the same judge by 
a nominee of the Patterson faction. In the meantime 
eveiy state convention, and every judicial, congressional 
and senatorial convention of the district in which Seneca 
county was situated, which had been held since the prior 
adjudication, had recognized the M(»igin faction, and the 
Mongin county committee had been made custodian of 
the funds distributed by the state committee. Justice 
Adams said: "I still think, as already stated, that the 
title to regularity of the Patterson faction was pretty 
dearly established upon the original hearing, and that it 
would, in view of the provision of the statute which au- 
thorizes this proceeding, have been no more than cour- 
teous for the party conventions to have adopted the ded- 
sion of the general term, which was deliberately made 
after a careful and impartial bearing, bat there is no way 
in which they can be compelled to do so ; and consequently 
it seems to me that the only rule for courts and judges 
to adopt in this and all other similar contests is that they 
will interfere only in cases where there has been no adjud- 
ication of the question of regularity by some division of 
the party which is conceded to be superior in point of au- 
thority to the one in which the contrition arose, provided, 
of conrse, that the question of good faith in the making of 
such adjudication is not involved. The adoption of a dif- 

(t) In n Woodwortb, 16 N. T. Sapo. 147. 
(10) U N. T. Snpit. U6. 
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ferent role will inevitably tend to bring party organiza- 
tions and the courts into unseemly conflicts over questions 
which are peculiarly within the cognizance of the former 
tribunals, a result which most certainly ought, if possible, 
to be avoided" (11). This view was afterwards upheld 
by the court of appeals (12). When a similar question 
came before the supreme court of Michigan in 1898 it re- 
fused to decide between the contending factions and or- 
dered both names to be placed on the ballot under the 
party name (13). Where the statutes expressly require 
the courts to pass on the right to a place on the ballot, 
however, the courts cannot escape the responsibility, how- 
ever unpleasant it may be. 

§!^. Nominating petitions. Practical convaiience 
makes it impossible that every comlmiation of persons 
calling itself a political pariy should receive recognition 
as such on the ofiScial ballot Accordingly provision is 
made that unless the party received a small (usually 
from one to five) per cent of the votes cast at the preced- 
ing election, it must present a petition signed by a small 
per cent of the qualified voters to entitle it to a place on 
the ballot. The names on the official ballot will thus be 
limited to the nominations of the regnlar parties and to 
those presenting proper petitions, but as long as the voter 
is not prevented from inserting on the ballot the name of 
anyone he chooses his constitutional rights are not im- 
paired thereby (14). 



(11) In re Pollard, 25 N. T. Supp. S86. 

(13) In re PatrchUd, 151 N. T. 369. 

(U) Stephensoii y. Bo&rd of Election CommlBelonen, 118 Htch. S98. 

(14) State T. Black, G4 N. J. U 446. 
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§ 28. Frimazy laws. The early piimary laws did little 
more than subject primaries to mnch the same rules as 
the general elections. Thns the New York law of 1882 
merely declared certain acts committed at primaries 
crimes, such as the false personation of a voter, inten- 
tionaUy voting withont right, prevention of others from 
voting, frandnloit concealment or destruction of ballots ; 
required that officers at such elections take the usual oath 
of inspectors at general elections; and provided for the 
challenge of voters and the administration of an oath to 
a person so challenged. Hiese laws proving inadequate, 
many of the states have proceeded to the regulation of 
nominations and party control in considerable detail. One 
of the steps taken has been to determine who shall vote at 
party primaries. 

§ 29. Open and clotfed primaries. An Oregon act of 
1901 provided for a closed primary; that is, confined the 
voting at a party primary to party members, and pre- 
scribed as a test of party membership that the elector 
"voted for a majority of the candidates of such party or 
association at the last election, or intends to do so at the 
next election." The constitutionality of this provision 
was questioned in Ladd v. Holmes (15), but the court said 
that if the test were a reasonable regulation by which to 
ascertain party affiliation, it lay within the power of the 
legislature and accordingly held the law constitutional. 
The open primary, in which any elector is allowed to vote 
irrespective of party affiliations, was provided for by a 
California statute, bat it was declared unconstitutional. 

(IE) 40 Ore. 1S7. 
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Speaking of it the court said: "It provides that the pri- 
mary elections of all political parties shall be held at the 
same tim& To the intending voter at sncfa primary one 
ticket is given. No question may be permitted touching 
his political affiliations, past, present, or future. The 
voter takes the ticket, retires into the privacy of the booth, 
and there, secretly — and not in violation of any law« bat 
in strict accordance with the law — names such delegates 
as he desires to the political convention of one or another 
of the parties, whether he Is a member of that party or 
not, whether he ever intends to become such a monber or 
not The control of the party and of its affairs, the 
promulgation and advocacy of its principles, are taken 
from the hands of its honest members and turned over to 
the venal and corrupt of other political parties, or of none 
at all. Masquerading thus under the name of one of the 
great political parties might be a ccmvention of men au- 
thorized by this law to represent it and place upon the 
general election ballot as its candidates those whom they 
mi^t select — a body of men whose sole purpose might be 
the disruption and destruction of the party whose repre- 
sentatives this law declared them to be" (16). 

S SO. Direct primaries. In a large number of states 
there has been an attempt to remedy the evils of party 
government by the direct primary. An instance of ad- 
vanced legislation of this kind is that of Minnesota. 
Places on the official ballot are given only to those nomi- 
nated at a direct primary or presenting a petition signed 
by the requisite number of voters. At the time the voter 

(16) Brltton r. Boud of Oomn., 13» Cal. U7. 
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presents himself for registration he is given a primary 
ballot He is not permitted to participate in the elections 
of more than one party, but which it shall be is for him to 
determine. Provision is further made that any one who 
desires to be a candidate at a primary may file a state- 
ment to that effect, together with a snm of money propor- 
tionate to the importance of the office. Persons receiv< 
ing the highest number of votes from the m^nbers of a 
particnlar party are entitled to a place on the official bal- 
lot at the election, which takes place within a reasonable 
time (17). 

§31 Eegnlaticak of party organisationB. In otiiet 
states the old system of nomination by convention has not 
been interfered with, but the party organizations have 
been subjected to considerable controL In the New Yoik 
act of 1898 it was provided that each party should have a 
general committee for each comity, and that membership 
in this committee was to be gained only through the 
suffrages of the members of the party exercised at the an- 
nual primary elections on the annoal primary 
day and at public expense. To. the caae of 
People V. Democratic Committee (18) one Coffey had 
been elected a member of the Democratic general commit- 
tee of Kings county at a primary election held in Sep- 
tember, 1899, and had dnly qualified by paying the pre- 
scribed fees; but at a meeting of the committee held 
March 23, 1900, he was, by resolution, espelled for al- 
leged disloyalty and open hostility to the Democratic 
party and was thereafter barred from exerdsing the 

<17) Qoodnow, Admlo. Lav ot V. 8., 249. 
(IB) ISl N. T. 88S. 
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lights and privileges of the office. He brought mandamns 
to compel the committee to restore him to the 
rights and privileges of a committeeman, and the court al- 
lowed him the relief asked for on the groimd that the ob- 
ject of the law had been to protect the right of the voters 
to have their wishes in party matters presented by their 
chosen representatives, that no right to expel a member 
was givea the committee, and that accordingly he was re- 
sponsible to those electing him alone. 

Section 2. Appointuent. 
§ 32. Wheov t^ie appointing power lies. It is an nn- 
derlying principle of American law, subject, however, to 
many exertions in practice, that there are three functions 
of government, the legislative, the executive and the judi- 
cial; and that for carrying out these functions there 
should be corresponding departments of government, each 
acting independently of the others and confining itself to 
its proper fmiction. See the article on Confititntional 
Law, |§ 17-23, in Volume XII of this work. If this prin- 
ciple were carried to its logical conclusion, the legislature 
would confine itself to laying down general rules, the exec- 
utive to applying the law, and the judiciary to settling 
legal controversies. As applied to appointments, the leg- 
islature would lay down general rules as to how appoint- 
ments should be made, the executive would make the ap- 
poinfanents, and the jndidary would settle litigation aris- 
ing therefrom. This lofp.c&\ application of principle, 
making the power of appointment execotlve, except in the 
cf^es of legislative and judicial clerks and the like where 
the independence of the other departments demands that 
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they should make the appointments themselves, has been 
made in some states; hat in the matter of removals as 
well as of appointments perhaps the greater number of 
the courts have been inclined to follow the lead of the su- 
preme court of Illinois in the early case of Field v. The 
People (19). 

§ 33, Qeneral grant of executive power does not in- 
clude appointment of officers. The court in that ease 
first laid down the generally recognized proposition that 
the legislature is the residuary power in the state and that 
accordingly the constitution is a limitaiion apon the pow- 
ers of the legislative department of the government, bat is 
to be regarded as a grant of powers to other departments 
(20). It then referred to the sections of the Illinois con- 
stitution embodying the doctrine of the separation of 
powers and said: "This is a declaration of a funda- 
mental principle ; and although one of vital importance, it 
is to be understood in a limited and qualified sense. It 
does not mean that the legislative, executive, and judicial 
power should be kept so entirely separate and distinct as 
to have no connection or dependence, the one upon the 
other; bnt its true meaning, both in theory and practice, is 
that the whole power of two or more of these departments 
shall not be lodged ia the same hands, whether of one or 
many. . . . This clause, then, is the broad theoretical 
line of demarcation between the three great departments 
of government But we are not, therefore, when a ques- 
tion arises as to the extent of the powers of either, to con- 

(19) > 111. 79. 
<M) Ibid., p. 88. 
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fine our views to this general daxise, which confers no 
specific powers. We should look to the division as 
actnally made to see what powers are clearly granted, for 
snch only can be exercised." The court then applied the 
same reasoning to the provision that the ezecstive power 
of the state shall be vested ia a governor. Whatever 
effect might otherwise have been given to this provision^ 
the grant of specific powers to the executive implied a 
negative of other powers and so rendered this provision, 
like that as to the separation of powers, a general political 
principle but not a rule of law. Nor was the court influ- 
enced by the fact that the power of appointment and re- 
moval had been considered "executive'* iu the British 
government. It repudiated the argument as monarchical 
and unr^ublican. 

From this and similar cases it results in many states 
that where the constitution has not specifically provided 
for the appointaient of officers, the legislature itself can 
appoint them or confer that power on whom it shall see 
fit See the article on Constitutional Law, § 23, in Vol- 
ume Xn of this work. Authority is pretty evenly di- 
vided, however, as to whether it may confer the right to 
appoint administrative officers on the courts (21). It 
may, however, confer the power on a private association. 
Thus, an act was held to be constitutional which provided 
for the appointmfflit of three ont of a board of five dental 
e^catoiners by the Indiana state dental associatioQ (22). 

§34. Appointment Indndes selection. The right to 
appoint is not a mere ministerial power involving no dis- 

<21) Ooodnow, Admin. I** of U. S.. 40. 
<tt) Orenhlner y. Btato, 16« Ind. 187. 
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cretion on the part of the appointing power in selecting 
the appointee. In People v. Mosher (23) proTision had 
been made by the charter of the city of Binghamton for 
the appointment by the board of street commissioners 
of a superintendent of streets and city property. The 
civil eervice law of 1899 required that the oommissioners 
appoint to the office the veteran who stood hij^est on the 
list famished hy the local civil service commissioners. 
Upon the list were the names of Bolles, Balcom, and Sea- 
bnry. Bolles stood highest, Balcom next, and Seabnry 
last. Balcom and Seabnry were both honorably dis- 
charged veterans. The board was equally divided in fa- 
vor of the two veterans. Accordingly application for a 
mandamus was made on the relation of Balcom to compel 
his appointment, but the conrt of appeals held that the 
act was unconstitutional inasmuch as the power to ap- 
point city officers was constitutional and included not only 
the right to name but also to select Selection mig^t be 
limited to the three or four highest on the list, but the 
doing away with it altogether was inconsistent with the 
constitutional right to appoint 

S 30. What ctmstitates aa appointment. The leading 
case on what constitutes an appointment is the famous 
case of Marbury v. Madison (24). Towards the close of 
his term of office President Adams nominated to the sen- 
ate Marbury and others as justices of the peace for the 
District of Columbia. These nominations were confirmed 
by the senate and the conunissions signed and sealed, but 

(U) lO N. T. ss. 

(M) 1 Or. U7. 
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at the expiration of Adam's term they had not been deliv- 
ered and the new secretary of state, James Hadison, re- 
fused to deliver them. I^erenpon action was brought by 
Marbnry and others to compel the delivery of the commis- 
sions. It was claimed that their appointments had never 
been completed, but Chief Justice Marshall, apeaking for 
the court said : ' ' The last act to be done by the president 
is the signature of the commission; he has then acted on 
the advice and consent of tbe senate to his own nomina- 
tion. The time for deliberation has then passed: he has 
decided. His judgment on the advice and consent of the 
senate, concurring with his nomination, has been made 
and the officer is appointed. This appointment is evi- 
denced by an open unequivocal act ; and, being the last act 
required from the person making it, necessarily exdndes 
tbe idea of its being, so far as respects tbe appointmrait, 
an inchoate and incomplete transaction. Some point of 
time must be taken when the power of the executive over 
an officer, not removable at his will, mast cease. That 
point of time must be when the constitutional power of 
appointment has been exerdsed. And this power has 
been exercised, when tbe last act required from the per- 
Bcm possessing the power has been performed." Qener- 
ally this last act is, as in Marbury's case, the signing of a 
commission, but in some states, especially when the ap- 
pointment is by a legislative body or by a board, a com- 
mission is not required and tbe last act may be the an- 
nouncement of the result of a ballot (25). It has been 
held that an oral annonncement made to the appointee in 

(26) state t. Barboor, B8 Conn. 76. 
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the presence of the tribnnal charged with the dntf of tak- 
ing the bond and administering the oath of office is a snfB- 
ci^it ' ' open, unequiTOcal act " ( 26 ) , bnt on the otiier hand 
the validity of oral appointments has also been denied 
(27). 

S 36. nme of appointment. It is a common practice 
to appoint to office before the term of the appointee is to 
commence, bnt this may not be done if the term of the ap- 
pointing power doee not overlap that of the appouitee. 
Thns in the case of Ivy v. Lnsk (28) the term of office of 
the incumbent expired Febmary 25, 1853, and an appoint- 
ment of hia encoessor was made March 12, 1852, for the 
reason, as urged by connsel, that there was no session of 
the legislature in 1853 and that, if the appointment were 
not made earlier, a merely temporary appointment wonid 
have to be made nntil the end of the next session of the 
legislature; bnt the court held that, as a new governor 
and legislature came into office prior to the commence- 
ment of the new term, it was plain that an appointment 
thns made by anticipation had no other basis than expedi- 
ency and convenience, and could only derive its binding 
force and effect from the supposition that there would be 
no change of person and consequently of will on the part 
of the appointing power, between the date of the exercise 
of that power by anticipation and that of the necessity 
for the exercise of such power by the vacancy of the 
office. 

(26) Hoke t. Field, 10 BnA (Ky.) 144. 
(S7) Peeple t. Uumr. 70 N. T. 621. 
(28) n La. Ann. 488. 
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SxCmOK 3. 'AoGEPTAirCB AHD QUAUFIOATION. 

8 37. Duty to aoo^ lu the case of Fettle v. Will- 
jamB (29), decided in 1893, mandamnB was bron^t to 
compel Williams to accept and qiialif;^ for the office of 
town clerk, as required, by law. The qaestion presented 
was as to the power of the courts to compel the acceptance 
of mnnicipal office. No case directly in point conld be 
fomid in this coontry, but the court referred to the Eng- 
lish cases making the acceptance of office obligatory and 
considered that the principle at the bottom of the Eng- 
lish cases applied with even greater force in this coontry. 
It said: "All citizens owe the duty of aiding in carrying 
on the dvil departments of government. In dvilized and 
enlightened society men are not absolutely free. The 
burden of government must be borne as a contribution by 
the citizen in return for the protection afforded. The 
sovereign, subject only to self-imposed restrictions and 
limitations, may, in rig^t of eminrait domain, take the 
property of the citizen for public use. He is required to 
serve on juries, to attend as witness, and, without com- 
pensation, is required to join with posse comitatns at 
the command of the representative of the sovereign power. 
He may be required to do military service at the will of 
the sovereign power. These are examples where private 
right and convenience must yield to the public welfare and 
necessity." The lack of adjudicated cases, however, 
shows that this dufy is not often enforced, and, with the 
generally prevalent desire to hold office, there is little 
need that it should be. It is sometimes stated that ac- 

<X» 146 m. 673. 
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ceptance will not be enforced where there U no salary at- 
tached to the office or where the appointee already holds 
other office. 

§ 38. What oonstltntes acceptance. It has been held 
that acceptance of a nomiziation is not acceptance of an 
office (30), but that the actual occupation and exercise of 
an office will raise a presumption of acceptance. The best 
evidence of acceptance, however, is qnalification, and, if 
qualification within a given time is a condition precedent 
to holding office, the failnre to qualify within that time is 
deemed a refusal of the office (31). 

§ 39. Oaths and bonds. It is nsoal to require that an 
officer-elect take an oath of office before entering on the 
duties of his office, and "pnbUc officers to whom are en- 
trusted the coUectioQ and custody of public money, and 
public ministerial officers whose actions may affect the 
rights and interests of individuals are usually required 
to secure the faithful and proper discharge of their du- 
ties by giving bonds conditioned to that effect. As a 
rule, political, judicial, military, and naval officers are 
not required to give bonds" (32). It generally depends 
on the construction of constitutional or statutory pro- 
visions whether the taking of the oath and the giving, of 
the bond are conditions precedent to the holding of the 
office or merely necessary to perfect legal title. The in- 
clination of the courts, however, is against forfeitures. 

(10) amlUi r. Hoore, 90 Ind. 294. 
<») ThompBon ▼. Holt, 6S Ala. 481. 
(U) Hecbem, Public OfDcen, aec SM. 
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Section 4. Tbbh of Offiob and Vaoakohs. 

§ 40. BeglDning of tenn. The limits of a term are 
usually fixed by the constitution or statute, the beginning 
of the term being ordinarily placed at snch a time after 
the election or appointment as to give reasonable time 
for the newly chosen officer to arrange his affairs and 
qualify. Where no date la fixed, however, the term will 
commence from the date of election or appointment. 

§ 41. Expiration. The term of office ordinarily ex- 
pires at the date fixed by law, bat it baa been held, where 
no snccesBor has been appointed or elected, that the old 
incumbent holds over until the selection and qualification 
of his successor, and in many states this rule has been 
embodied in the constitution or statutes. Thus in State 
V. Bulkeley (33) the terra of the respondent as governor 
of Connecticut was until the Wedneeday following the 
first Monday of January, 1891, and until his successor was 
duly qualified. Morris, the claimant to the office, urged 
that he had received a majority of the votes at the recent 
election; but the conrt held tiiat the declaration of the 
result of the election was an essential part of it, that this 
declaration had to be made by the general assembly, that 
the general assembly had made no such declaration and 
that at least until it had or until it was shown that the 
general assembly had become unable to decide upon the 
election, the court would not interfere; and that in the 
meantime the respondent held both as de jure and de 
facto governor. 

§ ^. Wbm vaeandes exist. Where a term of office 

(SB) 81 Conn. 287. 



,y Google 



CBEATION OF OFFICIAL BBLATION 127 

expires and the mle of the jtuisdiction is against holding 
over, and no encceesor has heen appointed, dected, or 
qualified, a vacancy results; as is also the case when the 
official relation is terminated in any of the fanuliar ways 
by death, resignation, removal, or loss of qualifications 
prior to the expiration of the term. The appointing 
power mnst determine the existence of the vacancy in the 
first place, bnt this is sahject to the review of the courts. 
§ 43. Term of appointee to flU vaoani^. In the case 
of elective offices, where no provision for a special elec- 
tion is made, the appointee usnally holds until the next 
general election has been held and his snccessor elected 
and qualified. In the case of officers appointed with the 
advice and consent of the upper house there is frequently 
a provision similar to that in the Constitution of the 
United States that "the President shall have power to 
fill up all vacancies that may happen during the recess of 
the senate, by granting commissions which shall e^ire 
at the end of their next session" (34). During the ad- 
ministration of President Monroe the question arose 
whether be bad the ri^t to fill a vacancy which bad not 
originated during a recess of the senate bnt which con^ 
tinned to exist after the senate had adjonmed. Attorney- 
General Wirt advised the President that although the 
letter of the Constitution might seem to deny the right, 
the reason and spirit of the Constitution would seem to 
allow the President to make the temporary appointment 
whenever the public interests required the office to be im- 
mediately filled and the advice and consent of the senate 

(14) Art II, MC 2, I s. 
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eonld not be immediately asked because of the recess. 
This enables the President to keep an appointee in office 
where the senate has refused to confirm him, but it has 
been the practice of the Federal government ever since 
end was approved in New. Jersey in 1889 (35). In Illi- 
nois, however, the constitutional provision is so worded 
as to prevent sudi a construction (36). 

Sbotiok 5. Db Faoio Omiohbb. 
§ 44. Validity of acts. It would be intolerable .if the 
discovery of some disqaalification on the part of one who 
had performed the duties of an office and been generally 
recognized aa the incumbent thereof should invalidate all 
official acts done by him without a knowledge on the part 
of the public or of those dealing with him of the existence 
of the disqualification. Thus, a board of street and water 
commissioners had passed an ordinance granting a rail- 
road permission to cross a certain street. Proceedings 
were brought, principally on the ground that one of the 
members of the board whose vote was necessary to the 
passage of the ordinance had accepted an incompatible 
office prior to the passage of the ordinance and that ac- 
cordingly his vote had no efficacy. Bat the court held, as 
be was in possession of the office under color of a legal 
title and performing its legal duties without anyone else 
claiming a right to it, that he was an officer de facto and 
that there were no facts in this ease to justify them "in 
relaxing the wise and ancient rule so deeply rooted in 
public policy, that the acts of de facto officers holding 

(SS) Fritts V. Knbl, El N. J. L. ISl. 
(St) People V. Forqner. 1 lU. IH. 
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under color of title originally lawful, when acting in good 
faitli, will protect third persons and the pnblie in their 
dealing with them, whether serving alone or as members 
of a governing or legislative body" (37). 

§ 45. Aoqniracence and repntation. A mere intmder 
is not an officer de facto. His acts are void and are al- 
ways open to attack. Bnt long acquiescence and gen- 
eral reputation will render one, who was at first an in- 
tmder, an officer de facto even without color of title. 
Thus, a defendant had been tried in the United States 
courts on the ground that the murdered man was a United 
States citizen, when his citizenship depended on whether 
he had been duly naturalized as a citizen of the Cherokee 
nation and that depended largely on the validity of a 
marriage license purporting to be signed by a deputy cleric 
of the Cherokee nation bnt actually signed by his son. Mr. 
Justice Brewer said: "It is true that the younger Den- 
nenberg who signed the marriage license, was neither 
clerk nor deputy, but he was an officer de facto, if not de 
jure. He was permitted by the derk and the deputy 
to sign their names ; he was the only person in charge of 
the office ; he transacted the business of the office ; and his 
acts in their behalf and in the dificharge of the duties of 
the office were recognized by them and also by the Chero- 
kee nation as valid. Under those circumstances his acts 
must be taken as official acts, and the license which he 
issued as of full legal force. As to third parties, at least, 
he was an officer de facto ; and, if an officer de facto, the 

W) OUver v. Ttw lUyor, •■ N. J. L. CM. 
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same validity and the Bame preenrnptions attadied to 
his actions as to those of an ofScer de jnre" (38) 

§ 46. Oolcv of title. Bnt in most cases there ninst he 
color of title. In the case of State v. CarroU (39) the 
prisoner moved to erase a case from the docket on the 
gronnd that the court before which he was tried waa 
holden by one William H. Morse who had never been 
elected jndge of the same by the general assembly. As 
a matter of fact Morse had been requested to act in the 
absence of the regular judge by the clerk of the court 
under a charter provision, but it was claimed that this 
provision was nnconstitntional because the appointing 
power lay with the general assembly. It was claimed 
that there had to be color of appointment or election by 
the only body which had the power to appoint or elect, 
bat the conrt went very elaborately into the cases and 
ennmerated among the clearer cases of an officer de facto 
those where "he has color of appointment or election and 
yet is not a good officer for want of authority in the ap- 
pointing power, or irr^olarity in exercising it, or because 
there was another lawful officer entitled to the office, or 
because the incmnbent was ineligible, or had not quali- 
fied as the law required, or his term had expired." That 
the law of appointment might be onconstitntional, the 
conrt held, did not prevent its giving color of Utle. Bnt 
there is no color of title where there has been an adjudi- 
cation doiying the ri^t to the office. 

S47* Foflseulon. The very term de facto officer means 

(18) Noflre ▼. Unltad atatn, 1S4 U. B. 667. 
(89) S8 Conn. U9. 
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that he mnst be officer in fact, that is, exerdsing the 
functions of the office. Thns, it was claimed that cer- 
tain perBons were de facto the board of county commie- 
sioners, bnt the conrt said that it did not seem from the 
record "that McWhirt and his associates ever got pos- 
session of any of the property of the coanty, or of any of 
the records, books, papers, the seal, or of anything else 
belonging to the coanty or connected in any manner with 
tiie office of Gonnty commissioners. ... If the offi- 
cer de jure is in possession of the office, if tiie officer de 
jure is also the officer de facto ; then no other person can 
be an officer de facto for that office. Two persons cannot 
be officers de facto for the same office at the same time" 
(40). 

§ 48. No officer de facto without an office de jnre. The 
great weight of the authority of the Snpreme Court of 
the United States is behind the proposition that "there 
can be no officer, either de jure or de facto, if there he no 
office to fill." So the court spoke where it repudiated 
the contention that a county could be bound by bonds is- 
sued by a board created under an nnconstitutional law 
(41), and its dictum has been followed in many of the 
states. It is subject to the rule in most states, however, 
that the charter of a municipal corporation can not be 
attached, even for unconstitutionality, except in a direct 
proceeding brought for that purpose, so that at least 
until that is done the title of the officer of such mxmid- 
pal corporation can not be called in question. And where 

(40) WtCahon v. CommlnloneTa, 8 Kuuus 4S7. 

(41) Nortm T. BImHt Coontr. 118 U. & 431. 
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an irregalarly constitnted anthorify exerdaea general 
goremmental powers for a considerable time it will be 
considered a de facto government and a large nnmber of 
acts done by it recognized as valid. Thns the state gov- 
ernments in the south daring the civil war were recog- 
nized as de facto govemments by the United States 
courts and many of their acts, not in hostility to the 
United States, were recognized as valid, although those 
govermnents were denied to have a legal existence be- 
cause of the rebellion. 

§ 49. Sights and duties. Until a de facto officer is 
ousted from the ofBce by quo warranto or similar proceed- 
ings bis ri^ts and duties are much the same as those of 
de jure o£Scers. His right to the office cannot be ques- 
tioned in proceedings to which he is not a party, and the 
principal proceedings to whidi he is a party in which 
tiie question of titie can be raised are actions for the 
salary or other emoluments of the office, or civil actions, 
such as the old action of trespass, where in order to es- 
cape liability be justifies hy setting np the official rela- 
tion. He must then prove legal right to the office. These 
are the principal points in which the position of a de 
facto officer differs from that of a de jure officer. He 
can be compelled to perform the dnties of the office and 
is equally liaUe for negligenoe and malfeasance in office. 
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CHAPTEEIIL 
TEBHINAnOH OF THB OITIOXAL BELAHOir. 

Seotion 1. In GBimuL. 

§ 50. Abolition of oflOce and expiration of texm. As 

already seen (§4, above), the right to an office is not 
property nor is it based on contract. Therefore it is not 
protected by the United States Constitution and if it 
does not owe its ezist^iice to the constitntion of the state 
may be abolished l^ the state legislature. The expira- 
tion of terms of office has already been treated (§41, 
above). 

§ 6L Death. Death, of coarse, renders an office vacant 
where it is held by a single person. But when the office 
LB held by several no sneh result follows. Thus in the 
case of People v. Palmer (1) it was claimed that cer- 
tain acconxits were not properly certified because one of 
Ihe commissioners named in the act had died and another 
removed from the state, but the court said: "A grant 
of power in the nature of a public office to several does 
not become void upon the death or disability of one or 
more. Sucb a grant of power is in the nature of a 
private franchise, which, when granted to two withont 
words of snrvivorship, might not, by the rules of the 
common law, survive the death of one. But the policy 

<1) 62 N. T. u. 
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of the law is to gaaii against the failure of a public 
Bervice and therefore, by statute, it is provided that when- 
ever any power, authority, or duty is confided by law to 
three or more peraons, and whenever three or more per- 
sons or officers are authorized or required by law to per- 
form any act, audi act may be done and such power, au- 
thority, or duty may be exercised and performed by a 
majority of such persons or officers upon a uniting of all, 
unless special provision is otherwise made. . . . And 
all do meet when all who are livii^ and qualified to act 
come together." 

§ 52. Loss of qualiflcatioiu. Loss of the qualifica- 
tions necessary for holding an office is a frequent cause 
of the termination of the official relation. Thus, the ac- 
tive careers of most army and navy officers in time of 
peace are brought to a close by their reaching the age of 
retirement, and the efitabliBhrnent of an age limit in gen- 
eral is advantageous where the tenure of office is for life. 
Loss of residence may have a like efifect. "Thus, where 
a county officer leaves the county with his family with 
the intention not to return, or goes to another state with 
the intention of there making it his h(»ne, or voluntarily 
enlists in the military service of the United States, he is 
held to have vacated his office; but a mere tanporary 
absence, as to procure medical treatment, or to engage in 
business for a limited time, or to fill a temporary appoint- 
ment, where the office may be and is filled by a deputy, 
does not operate to vacate it" (2)]. 

(1) Hedioii. Public Officer^ wc. at. 
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S S8. Abandonment and forfeitore. An office may be 
vacated by abandonmeDt and a persistent neglect of duty 
may be so gross as to be beld an abandonment, bnt, ex- 
cept on proceeding in the natare of quo warranto or 
nnder special statutory provisioas, it is seldom held that 
neglect of duty has ipso facto vacated the office, and evoi 
the cases of quo warranto, where it has been held that the 
neglect of itself forfeited the office, are rare. Neglect 
of duty is, however, an important cause for removal 
from office. Likewise the commisBion of crime may Ipso 
facto work a forfeiture of office, and that was the theory 
on which the Federal government acted with regard to 
state officers onder the Confederacy, but it also is princi- 
pally important as a cause for removal from office. For- 
feiture of office ipso facto, however, frequently resolts 
from a conviction of crime. 

Sbotiok 2. Removal Fbou Office. 
§ S4. Power to remove for cause essentially judicial 

The courts have been inclined to view the removal of offi- 
cers for cause as of an essentially judicial nature. This 
was the view taken by Chief Justice Marshall of Ken- 
tucky in the case of Page v. Hardin (3). In that case the 
governor had declared that the office of secretary of state 
had become vacant, because of refusal to reside at the 
seat of government and perform the duties of the office 
and had made an appoiutment to fill the vacancy. The 
auditor refused to pay the salary of the appointee and 
the latter brought suit. The court first decided that there 
had been no such abandonment of the office as to cause 

(3) 8 B. Mon. (Kr.) U8. 
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a vacancy ipso facto and then proceeded to ascertam 
whether the action of the govenior was valid as an ex- 
ercising of the power of removal. It was provided in the 
eonstitntion that the office of secretary of state should 
be held dniing good behavior so that the following re- 
marks of the Chief Justice must be read with an office 
of that kind in mind, but they uidicate the attitude taken 
towards the power of removal for canse in generaL He 
said: 

"And we shall not argae to prove that, in a government 
of laws, a conviction whereby an individual may be de- 
prived of valoable rights and interests, and may more- 
over be seriously affected in his good fame and standing, 
implies a charge and trial and judgment, with the op- 
portunity of defense and proof. The law too, prescribes 
the duties and tenure of the office, and thns furnishes a 
role for the decision of the question involved. Such a 
proceeding for the ascertainment of fact and law, in- 
volving legal right and resulting in a decision which 
may terminate the right, is essentially judicial, and has 
been so considered here uid elsewhere. By the common 
law, the forfeiture of an office held by patent or com- 
mission, was enforced by scire fadas and the judgment 
of a court The trial of an impeachment is universally 
regarded as a judicial function, and the senate, sitting for 
that purpose, as being a judicial body. Similar proceed- 
ings (for the removal of officers) in the connty or other 
courts are held to be judicial. And we do not doubt that 
every proceeding for the removal of an officer for cause, 
that is for official misbehavior, is essfflitially an exercise 
of the judicial power of the commonwealth, and wonld 
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therefore refer itself to the judicial department of the 
government, if not otherwiee disposed of 1^ the consti- 
tation or the laws. . . . If it is conceded that the 
coDstitntion is not to be considered as prescribing excln- 
aive modes and tribnnals for the removal of officers, still 
the function of trial and jndgment is essentially jndidal, 
and the fonction of prescribing the modes of proceeding 
and the cases to which they apply is le^slative. And it 
wonld seem, therefore, that any remaining power on the 
•nbject should result rather to the legislative and jadioifd 
departments, than to the ezecative, except ao far as the 
legislature might refer the case of any partictilar offi- 
cer to the action and judgment of the governor, or to 
some other officer or tribunal." 

S fiS. Power to remove for caiue not included in grant 
of ezeciitive power. Further, in the above case, the oonrt 
said: "A power, the obvious and necessary tendency of 
which is tfans subversive of the fundamental prindples of 
official tenure and responsibility clearly established by the 
constitution, must be regarded as inconsistent with that 
instrument, and cannot be sustained upon any mere in- 
ference as to the extent of the executive power granted 
to the governor, nor upon any idea of convenience or 
fitness, however developed or confirmed by experience. 
If we go out of the constitution and laws for ascertaining 
the executive power, it would be difficult to find its limits. 
It is in our government just what the con8titati<m and 
laws have made it It is not the power of using all means 
yrbicb may be deemed expedient for ensnring a due ex- 
ecution of the laws, hut the power of doing such acts 
and naii^ such meaiu^ at the discretion of the officer, as 
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the constitntioii and laws have placed in his hands tor 
secoring the dne execution of the laws and the r^nlar 
operation of the government . . . The governor is 
responsible for the selection of comp^ent and faithful 
officers. Bnt he is nnder no farther responBibility for the 
faithful discharge of their daties but as he may be au- 
thorized by the constitution or laws to direct and control 
them. The duties of public officers, and especially of 
the secretary, are prescribed by the laws, and to be per- 
formed by the officer under bis responsibility to ^e laws 
. . . And if it be conceded that the relation of the 
secretary to the governor, as the recorder and attester of 
his acts, wonM render it highly convenient that the gov- 
ernor, having full opportunity of knowing whe&er these 
and other duties of the secretary are performed with the 
requisite diUgence and skill, should have the power of 
removing him for failure or defect in these or other 
particulars; and if it were farther conceded that such 
a power, or even the power of removal at will, would not 
be inconsistent with the object of placing such an offi- 
cer near the governor, as evidenced by the requisition that 
he shall communicate his register, etc, to the legisla- 
ture when required (as to which we need not decide), 
still the mere inference, founded on notions of conve- 
nience and fitness, must, as already shown, yield to the 
higher principles of the constitution." 

§66. Saaoral for cause by conrts. Hie power of 
courts to remove from office, except on conviction of 
crime, is principally statutory. The proceedings are 
somewhat in the nature of impeachment proceedings (4). 

(4) In n CurtU, 108 CaL Sei. 
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Uaay of the courts have held that they are in the nature 
of ciiminal actions and have appHed endi roles of crim- 
inal law as that the gnilt of the aocnsed must he estab* 
fished beyond a reaBonable doubt (5) ; while others have 
held that at least in matters of review and pleading (6) 
they are to he treated as dvil actions. The spedfication 
of oanses for ranoval precludes the court from removing 
for other canse. 

% S7. Tmpaftrfnwant, Impeachment is the old oonstitn- 
tional metiiod of removal for canse derived from English 
precedents, but it is seldom used. The provisions in 
many ot the state constitutions are similar to that of the 
Federal Constitntion which provides tiiat all dvil officers 
of the United States shall be removed from office on im- 
peadnnent for and conviction of treason, bribery, or other 
high crimes and misdemeanors (7) ; that the lower house 
shall impeach and the upper house try (8) ; and that 
judgment shall not extend further than to removal from 
office and disqualification to hold office under the United 
States, but that the party convicted shall, nevertheless, 
be liable to indictment, trial, judgment, and punishment 
according to law (9). 

S B8. BemoVBl for oanse t^ executive act. But it is 
very common for the constitution or the laws to provide 
for removal for cause by the executive. ''Statntes an- 
tiiorizing the removal of public offioers for cause usually 

<B) state T. TaOr. lOS CkL t5. 

«) Id n Cortla, IM CU. Ml; Inn Bnrletgli, lU Oal. S6. 

(7) Art II, no. 4. 

(8) Alt I, aecL 3, I B. and HC. S, 1 8. 

(9) Art I, Me. 8, 1 7. 
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declare wliat oanae shall be deemed snffident. TMb canae 
is often defined with mndb exactness, but more frequently 
general terms are nsed snch as official misconduct, mal- 
administration in office, breach of good behavior, wilfol 
neglect of duty, extortion, habitual drunkenness, and the 
like" (10). Notice of the charges and opportunity to 
be heard in his defense must be given the accused, and 
where the causes are not specified the courts will deter- 
mine whether the grounds of r«noyal constituted "legal 
cause." It is a general rule that when a statute speci- 
fies certain causes of removal, it impliedly excludes re- 
moval for any other cause and it was urged that this rule 
should be applied in a case where a general appraiser had 
been removed by President McKinley without diarges 
(11). As the act of Congress simply stated that such an 
officer might be removed for inefficiency, neglect of duty, 
or malfeasance in office, it was claimed that under the 
above prindple the removal was improper; but the su- 
preme court held that as it had become well settled in ab- 
sence of constitutional or statutory restrictions that the 
President had the power of removal, the right would 
exist if the statute contained no word on the subject and 
it would require plain language to take it away. The 
court said that if the removal was for one of the causes 
specified, notice and hearing were necessary, but that 
removal without notice or charges raised a conclnsive 
presumption that the removal was not for one of these 
cauees and therefore could not be regarded as the least im- 



(10) KMlMtn. Public Offleen, lee. 4G7. 

(U) BbortMt T. United Btttm. 1» U. & SU. 
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pntation on the r^noved officer's character for integrity 
or capacity. 

§ 69. Banoral on. tdiarges and after hearing. A dis* 
tinction was made between removal for cause, and re- 
moval on chaises and after hearing, in the case of In re 
Gnden (12). A sheriff had been removed by the gov- 
ernor after notice and hearing, but the former claimed 
that the diarges did not constitute "good cause" and 
asked the court to compel the appointee to deliver to him 
the books of the office. Where the removal can be only 
for good cause the general role is that the court will go 
into the qnestLon as to whether the diargea are suffi- 
cient, but the court said tiiat in its natore the power of 
removal was executive, that the suggestion tiiat removals 
should be given the character of judicial proceedings bad 
been repudiated in the constitutional conventions, and 
that accordingly the power to decide whether Gndoi 
should be removed from the office of sheriff and the re- 
sponsibility for a right decision rested solely with the 
governor. Chief Judge Parker said: "The suggesticm 
that, if the courts do not interfere, some chie^ executive 
may proceed in disregard of those principles which courts 
of impeachment have established, should not be given 
weight, for the ability to act quickly in the rranoval of 
administrative officers and clerks is as important in the 
conduct of government as in the managem^it of a ^pgan- 
tio corporation or large individual enterprise. The at- 
tempt to safeguard the rights of the official or the clerk 
should not be carried to such an extent as to override the 

(U> m N. T. EM. 
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interests of the pnblio, for the public bnsinesB is of para- 
mount importance." 

$60. General pomr to xemore: State practioe. 
Where the general power to remove is given, the remov- 
ing power is not subject to the control of the courts nor 
does notice or hearing have to be given. The desirabil- 
ity of this general power is seen from the quotation from 
Chief Judge Parker's opinion given above, but its ex- 
prera grant is comparatively rare so that resort must 
be had to implication and as we have seen in Field v. 
People (§§ 32-33, above) the supreme court of Dlinois 
held that the constitutional provision that the executive 
power of the state shall be vested in the governor con- 
ferred no specific powers on him and that for the execu- 
tive to have right of appointment or removal it had to be 
specufically conferred. This view was also the one ex- 
pressed by Chief Justice Marshall of Kentucky (§§ 54- 
55, above) and it has been generally followed in the states. 

S 61. Same: federal practice. The practice in the 
Federal government, however, has been different. In 
the case of Parsons v. United States (13) a district at- 
torney was removed 1^ the President and his successor 
appointed by and with the advice and consent of the 
senate, bat he claimed that as his appointment had been 
for four years he had a legal right to it for that time. 
The supreme court reviewed the history of the right of 
removal in the Federal government, showed how the first 
session of Congress under the Constitution had consid- 
ered this power to lie with the President, referred to the 



.(U) 167 u. a U4. 
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Gontrorersy arising oat of the removal of Secretary of 
the Treasury Dnane by President Jackson and the con- 
cession of Daniel Webster that the practice of the gov- 
ernment had settled that power in favor of the Presidoit, 
cited nnmeroos opioionB of attomeys-general, and finally 
referred to the straggle between President Johnaon and 
Congresa, the enactment of the tenure of office acts by 
Congress limitiog the power of removal, and their sob- 
seqaeat repeaL llie practice for over a hundred years, 
the court considered, left the power of the President to 
remove, at least in absence of statutory restriction, no 
longer open to qneBtion. From this it results that the 
President is really responsible for the enforcement of 
the law, whereas in the states, as intimated by Chief Jus- 
tice Marshall of Kentucky, that responsibility lies prin- 
cipally with the courts. Ilie far reaching importance of 
this power in the control of administration will be seen 
later (§94, below). 

§ 62. Power of remoral Inddeat to power of a|>point- 
ment when tenure of oOm not fixed by law. "Offices, 
even thongh appointive, are usually created to be held for 
a definite time, as for a given number of years, or during 
life or good behavior. In some cases, however, no such 
tenure is fixed by law, and the officer mnst hold, eitiier 
expressly or impliedly, at the will or pleasure of tiie ap- 
pointing power, or his tenure mast be indefinite and 
subject to no will bat his own, a constmction which is 
entirely inconsistent with the spirit of oar institutions. 
Where, therefore, the tenure of office is not fixed hy law 
and no other provision is made for removals, either by the 
otmstitntion or l^ statote, it is said to be a sound and 
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necessary mle to consider the power of removal as in- 
cident to the power of appomtment" (14). 

§ 63. Power of snspeiudoiL In the ease of State t. 
Megaarden (15) proceedings were bronght against the 
respondent to oust him from ofiBce daring the course of 
statutory proceedings for his removaL As no express 
right of snspeosion was given the governor it was claimed 
he had none. But the court said: "It onght not, there- 
fore, to be held that the nnqnestionable power to remove 
shonld be so handicapped by an interpretation of the 
statute as to defeat the very object it seeks to attain," 
and 80 held in favor of the power. There is authority 
to the contrary, however, even pending proceedings for 
removal (16), and that the power of BUBpension is ordi- 
narily incident to the power of removal is generally 
denied. Thus in the case of Gregory v. Mayor (17) the 
commissioners of excise aasumed to suspend the plun- 
tiff, who was an inspector of excise, without pay, but be 
subsequently brongbt suit for his salary and the suspen- 
sion was held ouauthorized. The conrt said: "Whether 
the power to remove includes the power to suspend, must, 
as it seems to us, depend, among other things, upon the 
question whether the suspension in the particular case 
would be an exercise of a power of the same inherent na- 
tore as that of removal, oud only a minor exercise of such 
power, or whether it would work such different results 

(14) Hech«m, PaUtc Officers, mc 44G; Ex p&rte Hennen, 13 Petera 
2S0. 

(15) 8& Mtnn. 41. 

(16) Bx parte Lelimaik, 60 HIh. 97. 

(17) 118 N. T. 416. 
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that no inference of its exiBtence shonid be indulged in, 
based only on the grant of the specific power to remove. 
We think it is apparent that the two powers cannot al- 
ways be properly respectively described as the greater 
and less, and, consequently, it cannot always be deter- 
mined, simply npon that gronnd, that the suspension is 
valid because there was a power to remove. The power to 
remove is the power to cause a vacancy in the position 
held by the person removed, which may be filled at once, 
and, if the dntiea are such as demand it, it should be thus 
filled. The power to suspend causes no vacancy and gives 
no occasion for the exercise ef the power to fill one. The 
result is that there may be an office, an officer, and no va- 
cancy, and yet none to discharge the duties of the office. 
... It seems to us that the power ef removal in such 
cases as this was entrusted to the commissioners to be 
exercised, if at all, at once and finally. It was not meant 
that they shonid have power to arbitrarily suspend with- 
out i>ay, and then appoint some other in the place of the 
suspended man, and perhaps suspend tr remove the al- 
ternate and again appoint some other. The tendency 
would be to confuse instead of perfecting the service. The 
effect npon the suspended man would also be demoraliz- 
ing, causing him to expend his time in efforts to get re- 
instated rather than in endeavors to procure a livelihood 
in other ways which would be the result of a removal." 

Section 3. Bbbiokation ob Aockptaitob ox iNOOispATiBLa 

Ofsiob, 

g 64. Bight to resign. We have already seen that tbe 

duty to hold local office, at least, is generally considered 
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as obligatory (9 37, above). In saoh eases, of eonrs^ 
there can be no rij^t to resign. Thus in the case of 
Badger v. United States (18) the ri^t to issue a man- 
damns to certain town ofScers depended on the effect of 
their attempted resignations and the acceptance of the 
same by the justices of the town. If they had ceased to 
be officers thereupon, the mandiunns was improper. The 
conrt held, however, imder the provision of the Blinoia 
statntee, that these officers should hold nntil their soo- 
cesBors were elected and qualified, that the resignation to 
become perfect must be followed by the election and quali- 
fication of the successor, and so npheld the mandamus. 
As a rule, however, acceptance by a duly constituted au- 
thority perfects a resignation. 

S 66. Aoosptanoa In the case of State v. FergnsMi 
(19), the issue to be tried in the case was whether the de* 
fendant at the time of the service of the writ of man- 
damus upon him was still overseer of the highways of the 
township. He had sent in his resignation to four of the 
township committee who had endorsed on it an accept- 
ance, bnt it appeared that the fifth committeeman had not 
been notified of the meeting at which the resignation was 
received and accepted and was not present at it. The 
oourt held that under the common law rule, acceptance 
of the resignation was necessary; that it was not appar- 
ent where the township committee derived any authority 
to accept the resignation, as the office was elective and 
their only express power bearing on the case at all was 

(U) 9s tr. B. B». 

(U) SI N. J. L. 107. 
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the p«wer to fill VBcanoies; bnt that even if Qiey had the 
power to accept reBlgnations it had not be^ exercised 
legally in this case, as the meeting at which the resigna- 
tion was accepted had not been regularly convened. 

S 66. Time. Where aoceptanoe of a resignation is 
deemed necessary, the resignation does not Become com- 
plete nntil the acceptance, bnt where the common law role 
has been changed it may take effect earlier. Thns in the 
case of Beiter v. State (20), the mayor of the village of 
Pleasant Badge presented his resignation to the clty 
cooncil en Febraary 21, 1893, to take effect the first of the 
following month. The resignation was not acted on nntil 
the next meeting, March 7, when it was accepted ; and on 
March 11 Beit«r was appointed to fill the vacancy. The 
next annnal mnnicipid election was held April 3 and 
a mayor elected to fill the unexpired term, bnt, as it was 
provided by law that the filling of the vacancy by election 
should take place thirty days after the vacancy, Beiter 
claimed that the vacancy did not occur until the accept* 
ance of the resignation on March 7, that accordingly the 
election was held within the thirty days and was invalid, 
and that he was still mayor. Bnt the court said that the 
common law doctrine of the necessity of an acceptance 
seemed inconsistent with the Ohio statutes, pointed to the 
fact that in a number of states the common law rule had 
been changed, considered that in a case of this kind the 
necessity of an acceptance might "tempt a partisan offi. 
eer to delay the acceptance of a resignation until too lato 

(»} 61 Ob. Bt 7i. 
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to fill the Tacancy at the succeeding election," and held 
accordingly that the resignation in question took effect 
Uarch 1 and that the election was valid. 

§ 67. Acceptance of inoompatible o£Bce Tacates prior 
(Ace. In the oaae of Attomey-Q^neral t. Common 
Council (21), Pingree, while mayor of the city of Detroit, 
was elected to and entered iqwn the execution of the du- 
ties of the office of governor. He continued to perform 
both functions when this action was brought to compel 
the calling of an election to fill the vacancy which it was 
claimed his acecptance of the office of governor had made 
in the office of mayor. The court pointed out that the 
governor had the right to remove the mayor and said: 
"If a superior officer is clothed with power to remove 
from office an inferior person, there is certainly no logic 
or reason in holding that one person may hold both. No 
more marked incompatibility is possible." Accordingly 
the court held that the office of mayor was vacated. Where 
acceptance of resignation is not necessary or where the 
power which appoints to the second is the same power to 
whom would be made surrender of the first, this rule that 
the acceptance of the second vacates the first prevails; 
but, in the case of Attorney-General v. Marston (22) there 
was no such absolute right of resignation, and the court 
held that as the offices of collector of taxes and selectman 
were incompatible, and as the defendant had been col- 
lector of taxes when elected selectman without any resig- 
nation of the office of collector having been accepted, that 

(21) 112 Hfcta. 14S. 
(IS) 66 N. H. 486. 



,y Google 



TERMINATION OF OFFICIAL RELATION 149 

the first office was not vacated, but that he had never been 
de jure selectman and ousted him from that office, 

§ 68. b vrbaX Jnoompatibility oonsiBtB. It is not 
mere phyeical impossibility to perform tiie fonctions of 
two offices that makes them incompatible. A depnty clerk 
of the court of special sessions for the city and connty of 
New York had been elected a member of the legislature, 
and had been engaged in the performance of the dnties of 
the latter office in the city of Albany daring the months 
of February, April and May, thus making it impossible 
to perform the duties of a depnty clerk during that time. 
His salary as deputy clerk for three months was not 
paid and he brought suit for it. The conrt held that he 
had a right to it and said: "It is clearly shown in those 
opinions that physical impossibility is not the incom- 
patibility of the common law, which existing, one office 
is ipso facto vacated by accepting another. Incompati- 
bility between two offices is an inconBisten<7 in the func- 
tions of the two ; as jndge and clerk of the same court, or 
officer who presents his personal account subject to audit 
and officers whose duty it is to audit it" (23). 

(S3) PM>pl6 T. Qre«u, S8 N. T. 296. 



,y Google 



CHAPTEBIV. 

AUTHOBnr AXD P0WS&8 07 OFFIOE&S. 

Sbction 1. AnTHOBTrr. 

{ 69. Derived from law. We have already seea that 
offices most be created by law (§ 6, above), and that in 
the states it is graierally held that officers are responsiUe 
to the law and not to the chi^ ezecntive (§ 5, above). It 
is also generally tme that the authority of an officer mnst 
trace itself to the common law, to the constitntion, to 
some statnte, or to some administrative or munidpal reg- 
olation anthorized or ratified by law, and cannot find its 
source in the constitutional power of the chief executive 
to enforce the law. But in the Federal government offi- 
cers are far more responsible to the chief executive than 
they are in the states, and in the case of In re Neagle (1) 
it was held that the order of the President prescribing cer- 
tain duties to a United States deputy marshal was a suf- 
ficient authority to exempt the latter from tiie jurisdiction 
of the state courts. There being reason to apprehend 
an assault upon Mr. Justice Field of the Federal Supreme 
Court, while discharging his duties in California, the 
United States marshal there, at the suggestion of the at- 
torney-general of the United States, appointed Neagle a 
deputy marshal to protect Judge Field. In discharging 

(1) 185 U. 8. 1. 
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this daty Neagle killed one Teny, as be considered, in 
defense of Justice Field's life. He was charged vith 
murder in the CaUfomia courts, but was released on 
habeas corpus by the Federal circuit court, vliich was 
affirmed by the Supreme Court. 

In order to affirm the release it was necessary to bring 
the case within the Federal habeas corpus statute, provid- 
ing for the release of prisoners "in custody for an act 
done or omitted in pursuance of a law of the United 
States." There was admittedly no express statutory 
provision authorizing deputy marshals to accompany 
judges on circuit ; and the principal ground taken by the 
court was that there was an express constitutional duty 
on the President to "take care that the laws be faithfully 
executed," that for the execution of the laws it was es- 
sential that the judges should be protected in the dis- 
cbarge of their high duties, that even in the absence of a 
legislative act for that purpose the President could order 
suitable officers to see to such protection, and that such 
order would be "a law" within the meaning of the provi- 
sion with regard to habeas corpus and entitle the officer to 
release from the state courts. As we have se»i (§55, 
above) a similar argument from the duty of the chief 
executive to aiforce the laws was made in Kentucky to 
show that the governor had the right of removal, but 
Chief Justice Marshall of that state repudiated it and 
said that officers were to look to the law and not to the 
orders of supposed superiors, so it is unlikely that the 
doctrine of In re Neagle will bear much fruit in the states 
where the ideas stressed by the Kentncby court are gen- 
erally prevalent 
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§ 70. Imidied powers. It is elear that it vonld be im- 

pOBsible to mention specifically every dnty required of 
an officer, and bo powers are implied from those expressly 
conferred by the appropriate authority. The mle as to 
implied powers, as stated by Throop, is, "that in addition 
to the powers expressly givMi by statute' to an officer or 
board of officers, he or it has, by implication, such addi- 
tional powers as are necessary for the dne and efficient 
exercise of the powers expressly granted, or as may be 
fairly implied" (2). 

§ 71. Statutory and oomnum law powers. * ' Where the 
office is a new one, or one unknown to the common law, the 
nature and extent of the authority and the terms, manner 
and conditions of its exercise must be set forth, in some 
express enactment, with sufficient clearness and fullness 
to enable it to be interpreted and executed with reason- 
able certainty. Where, however, the office is one which 
was recognized and regulated by the common law, while 
it is undoubtedly competent for the law-making jrawer 
to expand or curtail its limits or declare the manner in 
which it is to be exercised, yet where this has not been 
done, but, as is customary in the case of sheriffs, coroners, 
constables, and other common-law officers, the office is 
simply created by name without any definition of its 
powers or -duties, it will be presumed that the intention 
was that the office should be exercised as at common law, 
and the common-law incidents, powers and limitations 
will attach to it" (3). 

(2) Throop, Public Offlcera, mc 452. 
(S) Mechem, PubUc Offlcer^ Me. BOl 



,y Google 



POWEBS, EIGHTS, AND LIABILITIES 153 

§73. Pow«r8 after expiration of term. Even aside 
from the doctrine of de facto officers ( § § 4449, above ) , an 
officer may be entitled to complete certain nnfinished work 
after the completion of his term. Thus in Lawrence t. 
Bice (4) it was held that where a deputy sheriff had at- 
tadied certain property he was bound to keep it safely 
until thirty days after judgment, even though bis term of 
office bad expired in the meantime; and Chief Justice 
Shaw said: "It seems to be a well settled role of law, 
a rule of the common law recognized and confirmed by 
statute, that when an executive officer has begun a service, 
or commenced the performance of a dnty, and thereby in- 
curred a responsibility, he has the authority and indeed 
is bound to go on and complete, although bis general au- 
thority, as such officer, is superseded by bis removal, or 
his derivative authority terminated by the determina- 
tion of the office of his principal." 

8 73. Territorial jurisdiction. Acts outside an officer's 
jurisdiction are void. In the case of Page v. Staples (5) 
the plaintiff brought action against the defendant, who 
was a deputy sheriff of Providence cotmty, for false im- 
prisonment, because in condnctiog bim to the connty jail 
in Providence county Staples had carried him through a 
part of Kent oounty. The supreme court of Bhode Is- 
land considered that the plaintiff had a good cause of ac- 
tion!!! It said: "We do not think that the defendant can 
justify the taking of the plaintiff throng a part of Kent 
county for the purpose of committing him to the jail in 
Providence county. In the absence of statutory provi- 

(4) U Uetcalt 6X1. 

(5) 11 B. I. soe. 
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dons, the power of a sheriff is limited to his own county. 
He is to be adjudged as sheriff in his own connty^ and not 
elsewhere. He cannot, therefore, execute a writ of his 
own county elsewhere and if he attempts to do 90 becomes 
a trespasser. The only exceptions to this principle are, 
that having a prisoner in hia custody upon a writ of habeas 
corpus, he has power, by virtue of the writ, to travel 
through other counties if necessary in order to take his 
prisoner to the place v^ere the writ is returnable, and he 
may, also, npon fresh pursuit, retake a prisoner who has 
escaped from his custody into another comity." The 
same principles apply to other territorial o&txxB. 

§ 7i. JnzisdictioD, of the penKm. Cases where ofBoers 
go outside their territorial jurisdiction are comparatively 
rare, but eases where officials have been within their ter- 
ritorial jurisdiction but have attempted to exercise an- 
thority over persons ontside have been frequent Per- 
haps the most frequent examples of this on the part of 
administrative officials have been in casM of personal tax- 
ation. The old common law rule was that a person 
should be taxed on his personal property where he lived, 
and this was the law prevailing in New York in the case of 
Uygatt V. Washburn (6), where the plaintiff had moved 
from one town to another while tiie proceedings to make 
out the assessment were going on bat before the assesa- 
ment had finally been made. His name was plaoed on 
the assessment roll ol the first town nevertheless, a war- 
rant issued for the collection of the tax and bis personal 
property sold. He brought an action against the assessor 

(8) 16 N. T. 816. 
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and obtained judgment. The court said: "The plain- 
tiff, therefore, was not subject to the jnrisdiction of the 
afisesBors. In placing his name on the roll, and adding 
thereto an amount as the value of his personal property 
they acted without anthority. . . . They are, there- 
fore, responsible to the plaintiff for the damages which 
ensued.** In the subsequent case of Bell v. Pierce (7) 
the law of New York had been modified so that when a 
person resided in two or more towns during the year his 
principal place of bnsiness was to be considered his resi- 
dence on the day of assessment. The plaintiff in the case 
had a home in Buffalo and one in the town whose as- 
sessors he was suing in this case, and on the day of assess- 
m«it was actually occupying the latter, but he claimed 
that his principal place of business was Buffalo and that 
accordingly the assessors had had no jnrisdiction over 
him and were liable to damages. The court held that the 
residence gave the jurisdiction and that "where the prin- 
cipal business of the plaintiff was transacted was a mat- 
ter of fact, to be ascertained by proof and to be settled 
by judicial determination. This determination was to be 
made by the assessors. It was to be made upon proof 
presented, or, if none was presented, by the best means 
of knowledge possessed by them. They are not liable for 
an erroneous decision of a question which they had juris- 
diction to decide." 

§ 75. JniiBdiction as to subject matter. The principle 
of the last two cases that the determination of adminiB- 
trative oflBcers may be final as to questions within their 

(7) 61 N. T. 12. 
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jnriBdiction but not as to qneetions of their JDrisdiction, 
finds frequent application when the qneation is one of aa- 
thority over the subject matter. Thus in the case of 
People v. Board (8), where the act of a hoard of health 
in declaring certain dams nuisances was involved, the 
conrt said : "Boards of health under the acts referred to 
cannot, as to an^ existing state of facts, by their deter- 
mination make that a nuisance whidi is not in fact a 
noisance. They have no jurisdiction to make any order 
or ordinance abating an alleged nuisance onless there be 
in fact a nuisance. It is the actual existoice of a nui- 
sance that gives them jurisdiction to act," And this 
se^ns to be the general rule as to nuisances. In the case 
of Baymond v. Fish (9), however, the court considered 
that the jurisdiction of the health authorities extended 
even to a conclusive determination of the fact of nuisance. 
It said : ' ' The statute does not mean to destroy property 
which is not a nuisance, but who shall decide whether it is 
soT All legal investigations require tim^ and cannot be 
thought of. If the board of health are to decide at their 
peril, they will not decide at all. They have no greater 
interest in the matter than others, further than to do their 
duty; bat daty, hampered by a liability for damages for 
errors committed in its discharge, would become a motive 
of very little power. It would seem to be absolutely nec- 
essary to confer upon some constituted body the power to 
decide the matter conclusively, and to do it summarily, in 
order to accomplish the object the statute has in view. 
We think this has been done." 

(8) 140 N. T. 1. 

(9) SI ConiL so. 
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1 76. Abuse of discrettoiL Bat even though the act 
is within the jurisdiction of the officer and his determina- 
tion is made final he must not abuse his discretion. Thus 
in the case of United States t. Jn T07 (10) the Snpreme 
Court of the United States held that under the ezclnsion 
act it was within the power of the secretary of commerce 
and labor to pass conclnsively on the citizenship of a Chi- 
nese claiming admittance into the comitry, but intimated 
that it would have looked into any abuse of authority if 
such had been alleged. In the case of Dental Examiners 
V. People (11), where the niinois state board of dental ex- 
aminers were required to issue licenses to any regular 
graduate of any reputable dental college, it was admitted 
that the courts would not control the discretion of the 
board in determining which were reputable dental col- 
leges, bnt it was said: "If a discretionary power is ex- 
ermsed with manifest injnstice, the courts are not pre- 
cluded from commanding its due exercise. They will in- 
terfere where it is clearly shown that the descretion is 
abused." And so in the case at hand the court held that 
as the dental examiners, by not denying the facts of the 
petition, had admitted that the dental college in qnestion 
was "reputable," not to grant the license was a gross 
abuse of the discretion vested in them, which won.M not be 
tolerated. 

§ 77. Disqnalificatiim aa account of interest. It is an 

old maxim that no one should be a judge in his own cause, 
but the principle involved is not confined to judges. In 

(10) IBS u. a acs. 

ai) 128 111. SS7. 
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Goodyear v. Brown (12) the depnty secretaiy of internal 
affairs had procnred a warrant to be issned to himself for 
nine hnndred acres of land alleged to be vacant bat on 
which the plaintiff and those throng whom he derived 
title had paid taxes for nearly a centnry and which he 
claimed to be covered by an old warrant. He protested 
to the board of property of which the secretary of inter- 
nal aiffairs was a member, bnt this tribnnal decided 
against him and a patent was issued to the deputy secre- 
tary. The plaintiff then appealed to the courts, but he 
was at a great disadvantage, as "every paper and every 
scrap of evidence relating to the iasning, location and 
retnm of his warrant, was in the possession and nnder 
the control of his adversary" in the secretary's office. 
The court held that the warrant issued to the deputy sec- 
retary conveyed no title and said: "Whether we con- 
sider the interests of the citizens for whose security and 
protection the state exists, or the preservation of pnl^c 
confid^ice in the parity of the administration of publio 
affairs, or the honor and character of the officer as a pub- 
lic servant, the conclusion reached is the same. Public pol- 
icy cannot tolerate such dealings by an officer with his 
own department or office. It will not uphold them." 

§ 78. Bbndatory and directory statntes. In the case 
of French v. Edwards (13) the defendant asserted title to 
the promses in question under a sheriff's deed for unpaid 
taxes, and the whole question turned on the validity of 
tiie deed. The statute provided that the sheriff should 
only sell the smallest quantity of the property which any 

(U) 1S5 Pa. Bt 514. 
(U) U WalL HW. 
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pnrobaser vonid talie and j»y the judgm^it and costs, 
and this provision the sheriff had not complied with. Mr. 
Justice Field, for the conrt, said: "There are nndonbt- 
edly many statatory requisitions intended for the guid- 
ance of officers in the conduct of business devolved upon 
them, which do not limit their power or render its exer- 
dse in disregard of the requisitions ineffectual. Such 
generally are regnlationB designed to secure order, sys- 
tem and dispatch in proceedings, and by a disregard of 
wluch the rights of parties interested cannot be injuria 
ously affected. Provisions of tins character are not 
usually regarded as mandatory unless accompanied by 
negative words importing that the acts required shall not 
be done in any other manner or time than that designated. 
But when the requisitions prescribed are intended for the 
protection of the citizen and to prevent a sacrifice of his 
property, and by a disregard of which his rif^ts might be 
and generally would be injuriously affected, they are not 
directory but mandatory. They most be followed or the 
acts will be invalid. The power of flie oflBcer in all such 
cases is limited by the manner and eon(Utions prescribed 
for its exercise.'* Accordingly the deed was held void. 
Similarly, where sealed luds had been required and part 
of the articles furnished were not included in the bid but 
were purchased in the open market, it was held that the 
warrant for the supplies was void on the ground that the 
provision as to sealed bids was mandatory (14). 

S79. Frenonptlomi. It is said by Ifechem that "it 
is a constant presumption, attending the exeootion of 

(14) ICnlnix T. HntMl Ufe tu Co., » Colo. TL 
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official duty, where a pablie officer has assnmed as such to 
do any act which could be lawfully done only under the 
protection and by virtne of official power, that he was 
anthorized to do the act in the manner and tmder the cir- 
cmostances existing and adopted in that case," bnt, "to 
this presumption of the dne execution of official authority 
certain exceptions exist. Thus where the officer acts tm- 
der a naked statutory power with a view to divest, upon 
certain contingencies, the title or right of a citizen, as in 
the case of a sale of land for taxes or its seizure under 
the right of eminent domain, the regularity of the pro- 
ceeding will not be presumed, bat it is incumbent upon the 
person claiming by virtue of them to show that every pre- 
liminary step required by the law has been taken" (15). 
§ 80. Batification. The rules with regard to ratifica- 
tion treated in the article on Agency in Volume I of this 
work apply to public officers as well, though of less fre- 
quent application. Their moat frequent application is in 
time of riot, insurrection, or war. Here, as in private 
agency, the principal cannot render valid what it would 
not have had the power to authorize at the time. Thus, 
in Marsh v. Fulton County (16) it was claimed that even 
if the bonds in question had not been prc^rly authorized 
that they had been validated by ratification, but the court 
said: "The supervisors possessed no authority to make 
the subscription or issue the bonds in the first instance 
without previous sanction ^t the qualified voters of the 
counfy. The supervisors in that particular were mere 

(U) llMbem, Public Offleen, sees. EK, 681. 
(U) 10 WsU. 676. 
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agents of the oonnty. They could not, therefore, ratify 
a subscription without a vote of the ooonty, because they 
could not make a subscription in the first instance with- 
out such anthorizatiou." 

§ 81. Delegation. It is a g^ieral rule that administra- 
tive officers charged with ministerial duties may delegate 
them to subordinates, but ^ere there is a special confi- 
dence imposed or where the duties call for the exercise ol 
judgment or discretion they cannot be delegated to others. 
Thns, in Attomey-Qenerat v. Jochim (17) the secretary 
of state, the state treasurer, and the commissioner of the 
state land office composed the board of state canvassers, 
and their only duties as such were to canvass the returns 
from the various counties of the state and declare the re- 
sult of elections for state officers and upon constitutional 
amendments. The court said : "It appears to have been 
the design of the lawmakers to place the votes of the peo- 
ple in the keeping of the most responsible officers of the 
state ; and no argument ought to be necessary to show that 
it was not expected that the returns would, upon their ar- 
rival, be turned over to an irresponsible clerk in the secre- 
tary's office, having no official relation to the canvass, 
and that the mere signing of their three names to his pro- 
duction should constitute a full compliance on the part 
of these officers with the law prescribing the duties of 
state canvassers." Accordingly the court held that their 
action in this matter was a sufficiently gross neglect of 
duty to warrant removal by the governor. The rule has 
been most often applied to judicial and municipal ofScaa, 

(1?) M HIeb. SH. 



,y Google 



16S PUBLIO OFFICEBS 

As will be seen in the next section, however, legislatnrea 
can delegate to monicipal corporations the ordinance 
power, the power to determine certain facts upon the hap- 
pening of which a law shall go into operation, and the 
power to isBue adminiBtrative regulations. 

SlOnoiT 2. JUDIOtAL PoWKBa 07 AsMIinBTSATtrB BODIZS. 

i 82. Poww to pnniBli for ooutempt Li the case of 
Langenberg t. Decker (18) the general assembly of the 
state had attempted to confer on the state board of tax 
commissioners power to send for [Mrsons, books and pa- 
pers, to examine records, to hear and question witnesses, 
and to pimish for contempt those refnsing to appear or 
answer qnestions, by fine not exceeding one thousand dol- 
lars and imprisonment not exceeding thirty days or both 
— and in pursuance of this power the commissioners, on 
the refnsal of Decker to appear and answer questions, 
imposed a fine on him and committed him to jail, bnt the 
court held that "the power to punish for contempt be- 
longs exclusively to the courts, except in cases where the 
constitution of a state expressly confers such power upon 
some other body or tribunal." In the case of Interstate 
Commerce Commission v. Brimson (19), where Congress 
had authorized the interstate commerce commission to re- 
quire the attendance and testimony of witnesses and the 
production of papers, and in case of disobedience to in- 
voke the aid of the United States courts ; and in pursu- 
ance of the statute the commission had petitioned in tiie 
United States circuit court that an order might be made 



(18) 131 Indluiit. 471. 

(19) IGt V. 8. 447. 
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reqniring <!ertun witnesses to appear before them and an- 
swer certain questions, the Supreme Court of the United 
States held that the order should have been granted. It 
said: "As the issues are so presented that the judicial 
power is capable of acting on them finally as between the 
parties before the court, we cannot adjndge that the mode 
prescribed for enforcing the lawful orders of the inter- 
state commission is not calculated to attain the object for 
which Congress was given power to regulate interstate 
commerce. * ' But it has been held constitutional for a tax 
collector to arrest a person for the nonpayment of taxes 
(§108,helow). 

§ 83. Power to pan <ai titie to reatty. In ihe ease of 
People V. Chase (20) the legislature of Illinois had passed 
an act concerning land titles which provided that one 
claiming to own land might apply to the registrar of 
titles to have his title registered, that it then became the 
duty of the registrar to examine into the tmtb of the facts 
stated in the application and other pertinent facts, and to 
notify all interested persons at least ten days before the 
granting of the certificate of registration. It was then 
the dnty of the registrar, aided by two examiners, to set- 
tle any issue between the parties, or, in case there was no 
contest, the claim of ownership, and, in a proper case, to 
issue the certificate of ownership whidi could not be con- 
tested after five years except under special circnmstauces. 
The supreme court of lUinois considered that this was a 
clear case of conferring judicial power on an administra- 
tive ofScer and declared the act unconstitational. 

(M) l«fi in. SS7. 
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S 84. Power of final detemdnatioii of fact of oitiieii' 
ihip. In another place will be conBidered the i»r<oceedinge 
under the Chinese exclusion acts (§ 105, below). In the 
case of United States t. Ju Toy (21) the United States 
Supreme Court went so far as to hold that even on a qaes- 
tion of citizenship the decision of the secretaiy of com- 
merce and labor might be final where no abuse of author- 
ity was alleged. The court said: "The petitioner, al* 
though physically within our boundaries, is to be regarded 
as if he had been stopped at the limit of our jurisdiction 
and kept there while his right to enter was nnder debate. 
If, for the purpose of argument, we assume that the Fifth 
Amendment applies to him and that to deny entrance to a 
citizen is to deprive him of liberty we nevertheless are of 
tiie opinion that with r^ard to turn due process of law 
does not require a judicial trial. That is the result of the 
cases which we have cited and the almost necessary result 
of the power of Congress to pass exclusion laws. The de- 
cision may be entrusted to an executive ofBoer and his de- 
cision is due process of law." 

§ 86. FowN- of final detenoinatifm of mixed qnestionB 
of law and faiCt. In the case of American School of Mag- 
netic Healing v. McAnnulty (22), the postmaster-general 
had excluded literature on mental healing from the mails 
under bis power to exclude fraudulent matter, but the 
court held that how far the claim of mental healers were 
borne out by actual experience was a matter of oi»nion 
and that, unless the question could be reduced to one of 

(21) 198 U. S. 263. 
(S2) 1S7 U. B. H. 
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fact as diBtisgaished from opimon, it could not be said to 
be a matter of fraud. It said that this was a matter of 
lav on whidi the decisicm of the postmaster-general was 
not final ; but in the case of Bates & Onild Co. v. Payne 
(23), where the poetmaster had decided that a publica- 
tion known as "Masters in Music" was really sheet musio 
disguised as a periodical and so not to be entered as sec- 
ond class mail matter, the court said that though the ques- 
tion was largely one of law there was some discretion 
*']eft in the postmaster-general with respect to the classi- 
fication of such publications as mail matter, and that the 
exercise of such discretion ought not to be interfered with 
unless the court be clearly of opinion that it was wrong." 
And it seems clear that at common law there were consid- 
ered to be many questions both of law and fact, not going 
to the jurisdiction, which administrative bodies might 
determine without review by the courts. 

§ 86. Local administrative bodies. But the principle 
that administrative bodies should not exercise judicial 
powers does not apply to local administrative bodies. 
Thus, mayors of towns have frequently exercised judi- 
cial functions, and the duties of county courts have been 
both judicial and administrative, but in deference to long 
tradition the conrts have not felt inclined to int^fere. 
See the article on Constitutional Law, § 23, in Volume 
Xn of this work. 

Section 3. ADimnsTKixivii Bequlations. 

§ 87. Pilotage. In the case of Martin v. With^^poon 
(24) it was held, under an order of the governor and 

(33) 1S4 U. B. 107. 
(M) lU mm. 17K, 
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oonndl, providing that an outward bonnd vesael, liable to 
pilotage if inward botind, should be held to pay pilotage 
to the pilot offering his servicee whether snch services 
were accepted or not, that a pilot could recover the pilot- 
age fees from the owner of llie vessel. The court said: 
"This is not a surrender of the power of legislation to 
the governor and council npon the reconunendation of the 
public commissionera, but simply an anthority to control* 
in the matter of pilotage, the vessels going out of the har- 
bor, as well as those coming into it. Sucb regulations are 
in the nature of police regulations, the making of which, 
within defined limits, may be entrusted to other bodies 
than the legislature. It would not be qaestioned, we pre- 
sume, that the governor and council might change the 
lines within which pilots are to be taken by incoming ves- 
sels, yet this would be to fix the liability of the vessel for 
pilotage by a regulation. It is hardly more to prescribe 
under what circumstances ontgolog vessels shall be com- 
pelled to take pilots, legislative regulation having already 
determined in most important respects the dnties of pilots 
in relation to such vessels, and provided that tliey shall 
only be required to take pilots from their port of de- 
parture." 

i 88. Health. Health la another of the great number 
of matters that have been the subject of administrative 
regulation. In Blue v. Beach (25) the plaintiff asked for 
an injunction to prevent the teacher and superintendent 
of a school in the city of Terre Haute from exdnding his 
son from the schooL The exclusion had been made under 

(SB) ISG Ind. lU. 
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an order of the local board of health, pursnant to a role 
of the state board of health, that in all cases where an ex- 
posnre to smallpox was threatened, it should be the dnty 
of the board of health within vrhoae jnriadiction snch 
exposure shonld have occurred to compel the vaccination 
of all exposed persons. The validity of this rule was at- 
tacked, bat the court said: "In order to secure and pro- 
mote the public health, the state creates boards of health 
as an inBtromentality or agency for that purpose, and 
invests them with the power to adopt ordinances, by-laws 
mles, and regulations necessary to secure the objects of 
their organization. While it is true that the character or 
nature of such boards is administrative only, still the 
powers conferred upon them by the legislature, in view of 
the great public interests confided to them, have always 
received from the courts a liberal construction, and the 
right of the legislature to confer upon them the power to 
make reasonable rules, by-laws, and regolations, is gen- 
erally recognized by the authorities." After referring 
to decisions in other states holding that it was beyond 
the powers of state hoards of health, acting without ex- 
press statutory authority, to exclude children for not 
being vaccinated in the absence of any spedal danger, the 
court said that, as the rule in question made vaccination 
necessary only in case of danger, its validity was consist- 
ent with the holdings in those cases and refused the in^ 
junction. 

§ 89. Use of records. In Bbske v. Oomingore (26) a 
proceeding had been instituted in a Kentucky court for 

<M) 177 V. B. Alt. 
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the pnrpose of ascertainiog the amount of whiskj which 
the defendants had in their bonded warehouse but whidi 
they had not listed for taxation, and in the coarse of the 
proceeding tbey took the deposition of Comii^^re, col- 
lector of internal revenne, bnt the latter refused to file 
with his deposition copies of certain reports made to him 
by the distillers of liquors in their warehonses becanse of 
certain regulations formally promulgated by the commis- 
aioner of internal revenue with the approval of the sec- 
retary of the treasury, forbidding the use of the records 
in the hands of the collectors for any other than revenue 
purposes. Comingore was ordered to pay a fine for con- 
tempt of court for not producing the record, and on re- 
fusal to pay the fine was taken into custody by the sheriff, 
whereupon he sued out a writ of habeas corpus in the 
United States courts. On appeal to the Supreme Court of 
the United States it was held that the same presumption 
was to be made in favor of the validity of regulations as is 
made with regard to the constitutionality of statutes, that 
reasons of public policy might have suggested the neces- 
sity of guarding the information gained by the treasury 
department so as not to affect private business, while on 
the other hand great confusion in the records might have 
resulted if their use had not been properly regulated. So 
the regulations were upheld and the discharge of the col- 
lector affirmed. 

§ 90. Supplemoitlng penal legislatioiL In the case of 
In re Kollock (27) Congress bad provided that packages 
of oleomargarine should be marked and branded and 

(37) 186 U. 8. 53S. 
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oii^nal packages stamped as the commisBioner of inter- 
nal rerenne with the approval of the secretaiy of the 
treaatuy shoold prescribe, sabject to fine and imprison- 
ment. Kollock was convicted of violating the statnt^ 
bnt claimed it to be invalid on the contention that it dele- 
gated power to determine what acts shonid be criminal 
by leaving the stampB, marks, and brands to be defined 
by the commissioner. His claim rested largely on the 
case of United States v. Eaton (28), where, under a Con- 
gressional provision tiiat "if a person shall knowingly or 
wilfully, omit, neglect, or refuse to do, or cause to be done, 
any of the things required by law in the carrying on or 
condncting of his business, or shall do anything by this 
act prohibited .... be shall pay a penalty," etc., 
there was authority ^ven to the commissioner of internal 
revenue to make regulations to carry the act into effect, 
and he had required the keeping of books in a certain form 
and the maklog of a monthly return. The court had held 
in that case that it was necessary that a sufficient stat- 
utory authority shonid exist for declaring any act or 
omission a criminal offense and did not think that the 
statutory authority was sufficient. Bnt the court said 
that KoUock's case was an entirely different one, as 
"here the law required the packages to be marked and 
bruided; prohibited the sale of packages that were not; 
and prescribed the punishment for sales in violation of its 
provisions; while the regulations simply described the 
particular mariis, stamps, and brands to be used." So 
KoUock's conviction was upheld. 

(S8) 144 U. 8. 877. 
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$ 91. Seynlatloiu oondittonlng statotory rifl^ta: lOn- 
ifterial duty. In the case of Campbell v. United States 
(29) an act of Congresa had "allowed, on all articles 
wholly mannfactured of materials imported, on which 
duties have been paid, when exported, a drawback equal 
in amount to the duty paid on snch materials, and no 
more, to be ascertained under such regulations as shall be 
prescribed l^ the secretary of the treasury." The sec- 
retary established such regulations, but in the case at 
hand the collector had merely acknowledged the i^ceipt 
of the entry required l^ the regulations and had rinsed 
to make the subsequent examination of the articles in- 
traded for export or to give the drawback: certificate 
based on it. This refusal of the collector, under the in- 
structions of the secretary of the treasury, to carry out 
the regulations, was held by the court of claims to defeat 
Campbell's claim, but the Supreme Court took a differ- 
ent view. It said: "It is an error to suppose that the 
officers of customs, including the secretary, are in regard 
to this law created a special tribunal to ascertain and de- 
cide conclusively upon the right to drawback. Their func- 
tion is entirely ministerial. They are authorized to pass 
upon DO question essential to the claimant's rights so 
as to conclude him in a court of competent jurisdiction. 
From the moment be presents his sworn entry, they Bim- 
ply ascertain quantities, identify and mark packages, ac- 
cept bonds and sureties, and see that the exported article 
leaves the port in the ship. These and like duties being 
discharged, it is the collector's du^— a mere nunisterial 

***> 107 u. 8. 407. 
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ftmotion — to give the certificate of drawback. The 
amount of it is fixed at seventeen cents per hundred 
ponnda by the regulation, he has nothii^ to do bnt to cal- 
cnlate the amomit at that rate on the number of potmds 
shipped. He exercises no judicial or quasi- judicial fimc- 
tion. He concludes nobody's right and has no power to 
do so. The rights which the law gives cannot be defeated 
by bis refusal to act, nor by his decision that no drawback 
was due." 

S 92. Same: Discretionaxy dn^. In Dnnlap v. Uni- 
ted States (30) it was held that there the rig^t of the 
plaintiff was conditioned by the secretary's action in fail- 
ing to make regulations, but the situation was quite differ- 
ent. Congress had provided that "any mannfactorer 
finding it necessary to use alcohol in the arts, or in any 
medicinal or other like compound, may use the same 
under r^nlations to be prescribed by the secretary of 
the treasury, and, on satisfying the collector of internal 
revenue for the district wherein he resides or carries on 
business that he has complied with such regulations and 
has used such alcohol therein, and on exhibiting and 
delivering np the stamps which show that a tax has 'been 
paid thereon, shall be entitled to recdve from the treasury 
of the TJnited States a rebate or repayment of the tax so 
paid." As soon as the act containing the above provision 
became a law. Congress adjoomed, and at its first meet- 
ing the secretary reported a draft of regulations he de- 
sired to prescribe, stating that their enforcement wonld 
cost half a million dollars aonnally for which no appro- 

(U) ITS n. 8. «s. 
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priation was available, and that therefore be could not 
execute the section till Congress took farther action, and 
finally, a little less than two years later, the section was 
repealed. Dimlap claimed a rebate in accordance with 
the terms of the statnte, bnt the court said that it did not 
consider the duty of the secretary in this ease to be 
merely ministerial as in the f ormra" case, bnt that in its 
opinion Congress, "manifestly regarded adequate regn- 
lations to prevent loss through fraudulent claims as ab- 
solutely an essential prerequisite, and may reasonably 
be held to have left it to the secretary to determine 
whether or not such regulations could be framed, and 
if 80, whether further l^islation would be required." 
The court said: "If the duty of the secretary to pre- 
scribe regulations was merely ministerial, and a man- 
damus could, nnder the circumstances, have issued to 
compel him to discharge it, would not the judgment at 
which he arrived, the action which he took and his refer- 
eace of the matter to Congress, have famished a com- 
plete defense t" So the court held that in this case the 
Btatutoiy right was conditioned on the regulations, 
though four of the justices dissented. 

S 93. Segnlatioiu must be in acoard witii the law. £a 
the case of United States v. Symonds (31) a lieutenant in 
the navy sued the United States to recover the diCEerence 
between pay for shore uid sea-duty as absolutdy fixed 
by S 1556 of the revised statutes. The reason that only 
land pay had be^ allowed him was that the order of the 
secretary of the navy of July 7, 1882, without modifying 

(11) UO U. B. 48. 
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the previous order that Symonds should perform the da- 
tiea of execntiTe officer of the New Hampshire, declared 
that the ship would not be conBidered as in commisBion for 
sea service after Angast 1, 1882. But the court held it of 
no consequence that the New Hampshire was not, during 
the period in question, in such condition that she could 
be safely taken ont to sea beyond the mainland, that it 
was sea-duty and that accordingly Symonds had a right 
to sea-pay, notwithstanding the secretary's order. And 
in speaking of the navy regulations of 1876 the conrt re- 
marked: "The authority of the secretary to issue or- 
ders, regulations and instructions, with the approval of 
the President, in reference to matters connected with the 
naval establishment, is subject to the condition necra- 
sarily implied that they must be consistent with the stat- 
utes which have been enacted by Congress in reference to 
the navy. He may, with the approval of the President, 
establish regulations in execution of, or supplementary to, 
bnt not in conflict with, the statntes, defining his powers or 
conferring rights upon others.*' 

SboTION 4. ADUmiSTBATIVig CoKTBOIh 

§94. Direction of officers. As we have seen (§55, 
above), the state courts have not considered the respon- 
sibility for the enforcement of the laws generally to lie 
with the governor and bo have denied him the right of re- 
moval. As we have also seen (§ 61, above), however, the 
practice of the Federal government has be^i di£Ferent 
from that of the states in this regard, and with the power 
or removal has gone the power of direction. It was the 
refusal of Secretary of the Treasury Ihiane to withdraw 
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tbe government deposits from the TTnited States bank that 
caused President Jackson to remove him. 

Thns the right of direction, now a fundamental princi- 
ple of oar national administration, seems to have spmi^ 
from the right of removal, bnt it doea not follow from 
this, now that the right of direction has come to he recog- 
nized, that its only means of enforcement iB the right of 
removal. In United States v. Black (32) appeal had been 
made from the decision of the commissioner of pensions 
to the secretary of the interior, bnt the former had re- 
fused to carry out the latter 's decision and mandamns 
was asked to compel him to do so. The commissioners 
snggested that there were other effectual remedies, such 
as a snit for damages or an exercise of the power of re- 
moval, 80 that it was not a proper case for mandamus, but 
theconrt did not concur in this view. It said: "A snit for 
damages, if it could be maintained, would be an uncertain, 
tedions and ineffectual remedy, attended with many con- 
tingencies, and burdened with onerous expenses. Be- 
moval from office would be still more uuBatisfactory. It 
would depend on the arbitrary discretion of the President, 
or other appointing power, and is not such a remedy as a 
citizen of the United States is entitled to demand. We 
think that the case suggested by the petition is one in 
which it would be proper for the court to interfere by 
mandamns. ' ' 

§ 96. Same: Statatoiy qoalificatioiu of thla. But it 
is not true that the head of a department has the right of 
direction over all matters attached to his department. 
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Tfans in Batterworth v. United States (33) mandamns 
had been asked against the conunissioner of patents to 
compel him to ^ant a patent to B. Hoe & Co. in accord- 
ance with a decision of the secretary of the interior which 
reversed that of the commissioner, bat the Snpraue Court 
of the United States denied the right of the secretary to 
review the action of the comnuBsioner in a case of this 
kind. It said: *'In reference to this a^^nment from the 
analogy of the general relations of the beads of executive 
departments to their bnrean officers, it may be observed 
in this connection that, although not without force, it will 
be very apt to mislead nnless particular regard is had to 
the nature of the duties entrusted to the several bureans, 
and raitical attention is given to the language of the stat- 
utes defining the jurisdiction of the chief and his subordi- 
nates, and the special relation of subordination between 
them respectively ; for it will be found, on a careful exam- 
ination too extensive and minute to be entered upon here, 
that the general relation between them of superior and in- 
ferior is varied by the most diverse provisions, so that 
in respect to some bureaus the connection with the depart- 
ment seems almost clerical and one of mere obedience to 
direction, while in others the action of the officer, although 
a subordinate, ia entirely independent, and, so far as ex- 
ecutive control is concerned, conclusive and irreversible." 
In these cases Congress had given a right of appeal from 
the oommissioner to the supreme court of the District of 
Columbia, and the court said: "The conclusion cannot 
be resisted that, to whatever else supervision and direc- 
tion on the part of the head of the department may extend 

(S3) 112 U. S. 60. 
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in respect to matters purely admiiustratiTe and execa- 
tire, they do not extend to a review of the action of the 
commissioner of patents in those cases in which, by law, 
he is appointed to exercise his discretion jadidally. It is 
not consistent with the idea of a judicial action that it 
should be snbject to the direction of a superior, in the 
sense in which that authority is conferred nixm the head 
of an execntive department in reference to his subordi- 
nates. Such a subjection takes from it the quality of a 
judicial act" 

S 96. Kght of ai^wal. B^ht of appeal ordinarily, 
however, lies to the head of the department but not be- 
yond. Thus on receipt of an appeal of the members of 
Congress from the state of Bhode Island from a decision 
of the commissioner of the general land office. President 
Lincoln referred the matter of the right of appeal to him 
to the attorney-general, and the latter gave it as his opin- 
ion (34) that it was by no means the duty of the President 
to hear appeals from the varions departments, though he 
might exercise his discretion in doing so, but that at any 
rate the President onj^t not to entertain appeals from 
inferior tribunals which should ordinarily be made to the 
heads of the departments. Where the matter was one 
that touched the authority of the repster and receiver to 
take final action, without appeal to tho commissioner of 
the land office or the secretary of the interior, however, 
tiie attorney-gfflienil advised the President that he might 
properly entertmn an appeal from the secretary of the in- 
terior (35). 

(84) 10 Op. Atty.-Gen. 488. 
(SB) 15 Op. Atty.^Jeii- «• 
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XOSBB OF OmOUL FBOOEDTOS. 

SSOTJON 1. BOABD ACTTON. 

S 97. AeUui of majcffi^ snffidflnt The genotd law 
vith regard to board action is well stated by Chief Justice 
Shaw in Williams v. S^ool District (1) as follows: 
"Another exception was taken, that the assesement was 
made by two only of the three assessors. It appears by 
the case that the other assessor received notice and was 
requested to act with them, bat refused to do bo. Where 
a body or board of officers is constitnted by law to per- 
form a trust for the public, or to ezecnte a power or per- 
form a dnty prescribed by law, it is not necessary that all 
should ooncor in the act done. The act of the majority 
is the act of the body. And where all have dne notice of 
the time and place of meeting, in the manner prescribed 
by law, if bo prescribed, or by the roles and regulations 
of the body itself, if there be any, otberwiBe if reasonable 
notice is given; and no practice or nnfair means are nsed 
to prevent all from attending and participatii^ in the 
proceeding it is no objection that all the members do not 
attend, if there be a qnomm. In the present case, all 
three having had notice and an opportonity to act, the 
act of two is sofficient." 

(1) El Pick. 76. 
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§98. ^regular action of majoi^. In &9 case of 
McCortle t. Bates (2) a majority of the board of educa- 
tion si^ed an agreement requesting one Wachob to sup- 
ply the town clerk with certain articles, agreeing to pay 
for the same, and at the same time directing the town 
clerk to issue an order on the township for the payment of 
the articles, and requesting him to call a town meeting at 
which they agreed to ratify the contract They were 
later sued on the contract and the conrt held it void and 
said: "The board is constituted by statute a body pol- 
itic and corporate in law, and as such is invested with cer- 
tain corporate powers and charged with the performance 
of certain public duties. These powers are to be ezer- 
dsed, and these duties discharged, in the mode prescribed 
by law. The members composing the board have no 
power to act as a board except when together in session. 
They then act as a body or unit. The statute requires the 
clerk to record, in a book to be provided for that purpose, 
all their official proceedings. They have, in their cor- 
porate capacity, the title, care and custody of all school 
property withiu their jurisdiction and are invested with 
full power to control the same in such manner as they 
think will best snbserve the interest of the common schools 
and the cause of education. They are required to pre- 
scribe rules and regulations for the government of all 
common schools withiu the township. Clothed with such 
powers and charged with audi responsibilifles, it will not 
be permitted to them to make any agreement among 
thonselves, or with others, by which their public action is 

(a) a» Ob. St 419. 
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to be, or may be, restrained or embarrassed, or its free- 
dom in any wise affected or impaired. The public, for 
whom they act, have the right to their best judgment after 
free and fall discussion and consultation among them- 
selves of and upon the public matters intmsted to them 
in the session provided by the statute. This cannot be 
when the members by pre-engagement, are under contract 
to pursue a certain line of ar:gument or action, whether 
the same will be condudve to the public good or not." 
Sbction 2. JvDiouii Fbocebs. 
§ 99. Oriminal proceedings. Where it is possible to 
do so it is often desirable to pnt the law in the form of 
simple, direct commands, with a penalty attached for their 
violation. Penalties are thus often attached to mnch 
legislation of a governmental character which we do not 
associate with the penal codes. In these cases the prin- 
cipal work of the admimstration is the prosecution of the 
offenders. Often the penalties take the form of imprison- 
ment and fine. In some cases the penalty may consist in 
the forfeiture of the property concerned in the illicit 
transaction, and it is generally considered that forfeiture 
may result only from a judicial proceeding where, in the 
case of a criminal prosecution, the defendant ordinarily 
is fflititled to a trial by jury, and in the case of proceed- 
ings in rem in admiralty courts be is entitled to the privi- 
leges pecoliar to those proceedings. There is a sharp 
distinction made by the courts between the forfeiture of 
property and the abatement of a nuisance, and it is clear 
that the latter does not require previous judicial process. 
Equity is frequently resorted to, however, in the abate- 
ment of nnisances and, as in other equitable actions, no 
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jniy is necessary. The equitable acti<ni has largeljr sup- 
planted the old criminal proaecntion for the maintenanoe 
of a nniaance, wherein it was oftffla ordered as a part 
of the judgment that the nuisance be abated. 

S 100. Mandamus, oommitment tat oontonpt, etc. 
We have already seen that courts may be called upon to 
compel subordinates to carry out the decrees of their 
superiors (| 94, above), and this is only one instance of 
the innumerable ways in whidi the courts compel officers 
to perform ministerial duties. We have also seen that 
bodies like the interstate commerce commifision may be 
authorized to call on the courts to punish for contempt in 
not answering proper questions (§ 82, above). 

§ 101. BquitaUe lavoeedings. The growing tendou^ 
to make use of the injunction in the abatement of nui- 
sances has just been noticed and legislatures, in creating 
statutory nuisances, have apparently largely depended 
on the injunction as the means of enforcement. A use of 
the injunction deemed by the courts analogous to the 
abatement of nuisances has been the suppression of illegal 
strikes, lockouts, etc, where business interests generally 
have been affected. The frequent use of the injunction in 
these cases has been largely the cause of the cry of "gov- 
ernment by injunction." 

§ 102. Oondemnatum and misoellaneous proceedings. 
It is customary to resort to the courts in condemnation 
proceedings and in a thousand and one ways where ad- 
ministrative officials wish their orders enforced. "In- 
deed, it may be said that, with a few exceptions, in the 
absence of a statute providing for summary methods of 
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procedure, resort mnst be had to the courts in order to 
enforce the will of the state as expressed in the adminis- 
trative law" (3). 

Section 3. Qtjasi-Jttdiciai, Pbogbedibos. 

§ 103. In general. Adnunistrative powers may be 
classified as ministerial, discretionary and qnasi-jadicial. 
Ministerial powers are those requiring the exercise of lit- 
tle judgment in carrying ont and maj be enforced by 
mandamus. Discretionary powers are those requiring 
shrewdness and foresight. In local affairs they may be 
said, as a rule, to require "good business abdlity," in na- 
tional affairs the quality of statesmanship. Qua^-judi- 
dal powers are more akin to those of the judge, and in- 
volve the weighing of evidence and the determination 
thereupon of facts such as the value of land or the domi- 
cile of one of an alien race. It is but natural that the 
likeness between these administrative functions and those 
of the judge should have caused the courts to apply to 
their exercise some at least of the rules applicable to reg- 
ular judicial proceedings, and this they have done to a 
very large extent in the requirement of a hearing to the 
party affected. 

Ja regular judicial proceedings previous notice and an 
opportunity to be heard are so important that their ab- 
sence goes to the jurisdiction of the court, rendering its 
action null and void and open to attack in collateral pro- 
ceedings. Administrative proceedings require more 
baste than judicial proceedings, so that a previous notice 
would often render the exercise of the power inefficient, 

m Ooodaow, Admin. Law of TT. S., SG4. 
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as in Uie abatement of nmaances ; bnt it has come to be 
qaite a {general role tbat where administrative proceed- 
ings are of a qnasi-jadicial natm% they must at some 
stage allow an opportmiity to be heard on the question of 
fact decided, or they will be subject to collateral attack 
in the courts where the judiciary will review the question 
of fact dedded. This opportunity to be heard may be 
before the administrative body, or before some court 
where judicial process is necessary to carry out the deci- 
sion of the administrative tribunal. If opportunity to be 
heard in these quasi- judicial matters is not given at some 
stage, the administrative action will come under the ban 
of the clauses of the Federal Constitution which require 
that no person shall be deprived of life, liberty, or prop- 
erty without due process of law. Compare the article on 
Conatitutitmal Lew, §§ 135, 137, in Volume XH of this 
work. These quaai-judicial functions extend over a wide 
range of governmental activity. Jn. the United States 
government alone they are to be found in the land ofSee, in 
the patent ofGce, in the pension bureau, in the customs 
service and in numerous other branches. All that will be 
done here will be to consider them with regard to the as- 
sessment of real estate, the exclusion of Chinese, the 
abatement of nuisances and the regulation of rates. 

§ 104. Assessment of real estate. In the case of 
Stuart V. Palmer (4) action was brought by the plaintiff 
to vacate an assessment upon his lands as a cloud upon 
title, on the ground that the special assessment proceed- 
ings for local improvements in whidi the assessment had 

(4) 74 N. T. lU 
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l>eeii made were null and void. The judge said: "I am 
of the opinion that the conatitntion 8anoti<m8 no law im- 
posing such an assessment, without a notice to, and a 
hearing or an opportunity of a hearing by the owners of 
the property to be assessed. It is not enough that the 
owners may by chance have notice, or that they may as a 
matter of favor have a hearing. The law must require 
notice to them, and give them the right to a hearing and 
an opportunity to be heard. It matters not, upon the 
question of the constitutionality of such a law, that the 
assessment has, in fact, been fairly apportioned. The 
constitutional validity of a taw is to be tested, not by what 
has been done under it, but what may, by its authority be 
done. The legislature may prescribe the kind of notice 
and the mode in which it shall be given, but it cannot dis- 
pense with all notice. ' ' Where the legislature apportions 
the expense according to the front^foot or some more or 
less arbitrary ^^le, however, the quasi-judidal function 
of the administrative authority is supplanted hj the min- 
isterial function of dividing the total cost by the number 
of front feet, and so this principle of notice in case of the 
exercise of qua»- judicial powers does not operate. Even 
in that case, however, if the rule works an injustice in a 
particular case the injured party may get relief in equity, 
but on the principle that due process of law requires that 
proceedings whereby a person is deprived of life, liberty, 
and property should not be arbitrary and oppressive. 

§105. EzdnriiHi trf Obineie. The procedure which 
was upheld as due process in United States v. Ju Toy (5) 

(S) 198 U. a 25S. 
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is thus described by Mr. Jnstioe Brew^ in bis dissenting 
opinion: "It viU be seen that under tbese roles it is 
the duty of the immigration officer to prevent commimica- 
tion with the Chinese seeking to land by any one except 
his own officers. He is to conduct a private examination, 
with only the witnesses present whom he may designate. 
His connsel, if nnder the circnmstances the Chinaman haa 
been able to procnre one, is permitted to look at the testi- 
mony bat not to make a copy of it. He must give notice 
of appeal, if he wishes one, within two days, and within 
three days thereafter the record is to be sent to the secre- 
tary at Washington; and every donbtfnl question is to be 
settied in favor of the government. No provision is made 
for summoning witnesses from a dip* :ice or for taking 
depositions, and if, for instance, the person landing at 
San Francisco was bom and brought up in Ohio, it may 
well be that he would be powei.ass to find any testimony 
in San Francisco to p.vve his citizenship. If he does not 
happen to have money he must go without testimony, end 
when the papers are sent to Washington, three thousand 
miles away from the port which in this case was the place 
of landing, he may not have the means of employing 
connsel to present his case to the secretary." As we 
have seen, however, it was held that under this very 
hasty procedure, the secretary might pass finally on the 
fact of citizenship (§ 64, above). It is necessary to bear 
in mind, however, that the above statement of the pro- 
cedure is made by one who thoroughly disliked it so that 
the statement gives the case against the procedure with- 
out giving the case for it See the article on Constitu- 
tional Law, 1 138, in Volume XH of this work. 
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§106. Detenniuation of fact of mUsance. Some oi 
the courts have been inclined to consider the ascertain- 
ment of the fact of nnisance a qnasi-jadicial qneetion. 
Where this has been so, it has followed that they have re- 
fused to allow the sommary determination of the health 
authorities as to the fact of nuisance to be final. Even 
where notice has been allowed, however, some of tiie 
courts have been inclined to say that there must be a 
nuisance in fact to give jurisdiction to the health authori- 
ties ; that, 88 the existence of this fact is a prerequisite to 
jurisdiction, it can not be finally determined by the body 
claiming the jurisdiction even with notice; and that con- 
sequently the matter may be reviewed in the courts. Com- 
pare § 75, above. 

§ 107. It^nilftticu of rates. In the case of Chioagc 
etc Bailway Co. v. Minnesota (6) the Minnesota legis- 
lature had organized a comniission for the fixing of rea- 
sonable railroad rates and had provided for the enforce- 
ment of the rates by mandamus. In the case at hand the 
Minnesota courts had held that the intuition of the stat- 
nte was to make the dedsion of the commission final as 
to the reasonableness of the rates, and that in the man- 
damus proceedings to compel their enforcement the rail- 
road could not introduce evidence to show that the rates 
wonld be unreasonable. But the Supreme Court of the 
United States held that this question of the reasonable- 
ness of rates was one judicial in character, that therefore 
it required a hearing at some stage before the decision 
became binding, and that if the state lawi did not allow 

(6) ISi U. S. USL 
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snch hearing, as detennined by the ccmrt below, it was 
tmeonstitational. Ur. Justice Bradley wrote a liUsseiit- 
ing opinioii, in viudi two of the other judges concurred, 
in which he claimed that notice to be heard on the rea- 
sonableness of the charges was not necessary, as the func- 
tion of the board in determining the reasonableness of 
the rate had been of a political and not of a judicial na- 
ture. Much has happened since Mr. Justice Bradley thus 
disBOited to support the view that the reasonableness 
of a rate is not to be determined by merely weighing evi- 
dence, as in a question of value, hut that to judge of it in 
advance is rather a matter of business foresight 'Ac- 
cordingly it is ccaning to be the general rule tiiat judges 
will not decide this question in advance, if there can be 
any doubt, but will give a rate measure time to operate^ 
and then, on the basis of experience, detnde whether it will 
yield a fair return. 

SeOTIOK 4. SUMHABT PbOCISS. 

§108. Certain Bummary prooeedings historically 
jnstifled. In the famous case of Murray v. Hoboken 
Land and Improvement Co. (7) the validity of a sale of 
land was called in question whidi had been made under a 
warrant issued by the solicitor of the treasury against a 
defaulting collector of customs. Mo action had been 
brought against the collector, no notice had been given 
him or opportunity to be heard, but the bsJance against 
him had been determined by the accounting officers of the 
treasury and the warrant issued. The action was upheld 
upon historical grounds, folly set forth in Constito- 

(7) 18 How. »>. 



,y Google 



POWBBS, AIOHTSt AND UABIZilTIES 187 

tional Law, § 133, in Vc^mne XH of this work. Bimi- 
iaxiy, the penonB of delinquent taxpayers may be STun- 
marily arrested withont a resort to the oonrta (8). 

S 109, Abatement of nniaances. It is freqnraitly the 
case that nuisances mnst be abated without notice to the 
owners, and, as we have seen (§§75, 106, above), some (tf 
the courts in the interest of efficient service bold that the 
determination of the health anthorities is final as to the 
fact of noisance; while the greater number hold -either 
that {he fact of nnisanoe is a jurisdictional fact which 
cannot be passed on finally by the health anthorities, or 
that the determination of the fact of nuisance is a qnasi- 
judicial function and on that account requires a bearing 
at least before some administrative tribunal. Bat even 
if there is a noisance it mnst not be abated in such a man- 
ner as to cause more damage than necessary. Thus in 
Barclay v. Commonwealth (9), where the defmdant had 
been convicted of maintaining a nuisance in putting hay 
and other farm products in a certain bam, and in keeping 
horses about the bam and feeding them with the hay in 
the yard adjacent thereto near certain springs, the court 
held that an order for the removal of the bsm was im- 
proper. It said: "Where an erection or structure itself 
constitutes a nnisance, and when it is pat up in a public 
street, its demolition or removal is necessary, hat where 
the offense consists in the wrongful use of a building, 
harmless of itself, the remedy is to stop such use, not to 
tear down or remove the building itself." Bat where an 

(8) Ooffitn. T. Brrne, » Qntt. (Vs.) 16B; FsUiwr t. MeUfthon, US 

u. a fso, sstt. 
(•> as fm. Bt eos. 
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article of smaU vahie is pnt to a use which makee it tar 
the time being a nmsanoe, altfaon^ not iDberently 80» it 
tosy be destroyed hj snmmaiy proceBS (10). See the 
article on Constitutional Law» S 13^ in Volnine X^V of 
this work. 

(10) L«vton T. 8tMl^ US V. 8. lU. 
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OmOIAL BZeHTB AlTD LIABIUTXE& 
SxonoN L Bights to Office akd Comfbitsatiov. 

§ 110. BemedieB to obtain and keep office. Althon^ 
the right to an office is not contractual, nor property, yet 
it is substantial. The three great remedies an officer has 
are quo warranto, mandamus and certiorari. These are 
treated in the article on Extraordinary Bemedies else- 
where in this volume ; but it may be said briefly that quo 
warranto tries title to office and ousts the de facto offi- 
cer or usurper; mandamus compels the delivery of the 
books, papers, and other property pertaining to the office 
where the title is clear; and certiorari reviews proceed- 
ings for the removal of officers for cause. There are 
also numerous statutory remedies wliidL in some states 
have supplanted these common law remedies, and in some 
states the usurping of office is punished as a crime. 

§ IIL Bifi^ts pending contest. Commission or certif- 
icate of election is prima facie evidence of title, and pend< 
ing a contest the holder thereof is entitled to the pos- 
session of the office; but, at least where the court is au- 
thorized to decide who the rightful holder of the office 
is, the holder of the judgment becomes the prima facie 
holder of the office with the same rights pending the 
appeal (1). 

(I) AUen T. Robinson, 1? Ulnn. 118. 
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S 112. Si|^ ta oompouatioik Is created hy law. The 
right to compensatim depends on the law relating to the 
office. If the law does not provide for it no compensation 
can be recovered, IrrespectiTe of the valne of the work 
done. Thus in White t. Inhabitants of Levant (2) it 
was held that a town agent conld not recover compensa- 
tion as none had been provided for. So in Lo^e v. City 
of Central (3), where a city surveyor had beoi allowed 
certain fees from parties at whose request certain work 
should be done and was required to perform snch other 
duties as the comidl might require, it was held that he 
could not recover compensation for the performance of 
those other duties, althonj^ they had been more onerous 
than usual because of a great fire and although former 
surveyors mijj^t have been paid irrespective of the ordi- 
nance. On the other hand recovery of the salary pro- 
vided by law can be had notwithstanding the non-per- 
formance of duties. Thus in CLeary v. Board of Edu- 
cation (4) the plaintifiF had not been able to render serv- 
ice for eleven months on account of trouble with his 
eyes and was finally discharged, but the court held that 
he could recover the salary for the five months prior to 
the discharge. 

§ 113. Amount detennined by law. In the case of 

Converse v. United States (5) a collector of customs 
sued for certain commissions for services rendered in 
purchasing articles for lighthouse purposes and the 

(2) 78 He. 668. 

(8) 4 Colo. 86. 

(4> 8S N. T. 1. 

(6> 21 How. in. 
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court held, as the parchase of these articles within their 
districts was one of the duties that the secretary of the 
treasmy was authorized by law to impose on the ooUeo- 
tors, that, if the claim were for the purchase of articles 
within the district, the collector was not entitled to more 
than his salary as snch. Nor is an agreement valid fix- 
ing the compensation at leas than the law allows. Thns, 
in Kehn r. New York (6) the rate of pay of firemen at 
the capitol bad been fixed by the statute at three dollars 
per day and it was claimed that the plaintiff had agreed 
to accept half that amount, bat the conrt said that even 
if there had been snch an agreement it woold not affect 
the plaintiff's ri^t to the fnll salary. 

§ 114. Double pay. Where the offices are not incom- 
patible, there is no objection to double pay in absence of 
an express restriction. Thus, in the case of Converse 
V. United States cited in the preceding subsection, the 
court held that while it was impossible for a collector 
of customs to receive additional compensation for the 
purchase of lighthouse supplies in his own district, as 
that was a duty which might pTox>erly be required of him 
as incident to his office, yet there was no objection to his 
also being agoat for the purchase of these supplies outside 
his district, and in such a case might collect the fees pre- 
scribed for the same as well as his salary as oolleotor. 
And in the case of United States v. Saunders (7) it was 
held that the claimant might recover salary as clerk of 
the committee on commerce of the bouse of representa- 

(C) U N. T. ML 
<7) UO U. a IML 
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tivea, notvithgtandiDg that at the same time he had beeo 
clerk in. the office of the President of the TJnited Slates 
and had recdved the tolary for the same. 

§ 118. Inm^lieabUity of oontraetn&l principles. That 
the official relation is not contractaal is illustrated hy 
Fitzsimmons t. Brooklyn (8). In that case the plain- 
tiff, who was a policeman, had sned to recover his sal- 
ary during a wrongful anspooMon, and it was urged that 
his earnings in the meantime shonld be dedncted, but 
the court said that the mie sought to be applied was 
one finding its usual application in cases of master and 
servant and landlord and tenant, where the injured party 
is required to make the loss as small as he reasonably 
can, but that as the official relation was not contractual 
the rule had no a^lication in the case at hand^ In Bliss 
V. Lawrence (9) it was held that the assignment of salary 
in advance was contrary to public policy and void ; and in 
Buchanan v. Alexander (10) that the attachment of sal- 
ary in the hands of a disborsing office was invalid. 

% 116. Legislative cbango of salary. Where there is 
no express constitutional provision to the contrary fu- 
ture salary may be increased, lowered, or abolished by 
the legislature, as we have already seen (§ ^ above), but 
the courts do not favor a change. Thus in United States 
V. Langston (11) the salary of the minister to Hayti had 
been fixed at the time the petitioner Altered office in 1877 
at $7,500 a year, but in the appropriation act of July 1» 

(8) lOa H. T. 68$. 

(9) G8 N. Y. «t 

(10) 4 How. 20. 

(11) 118 n. S. 88». 
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1882, only $5,000 was appropriated for that office, audf 
in accordance with the provision of the act that the secre- 
tary of state should estimate for the entire amoxint re- 
qnired for the support of the diplomatio and consular 
service specifying the compoiBation deemed advisable in 
each case, the secretary had in the following year esti- 
mated $5,000 as the salary for the minister to Hayti, and 
for the following years the appropriation was for that 
amount. Bnt the Supreme Court said that while, if the 
appropriation had been expressly "in full compensation" 
for the service of those years, the case wonld have beea 
distinguishable, and while the case was not free from 
difficulty, yet it was of the opinion "that according to 
the settled rules of interpretation, a statute fixing the 
annual salary of a public officer at a named sum, with- 
out limitation as to time, should not be deemed abrogated 
or suspended by subsequent enactments which merely 
appropriated a less amount for the services of that offi- 
cer for particular fiscal years, and whidi contained no 
words that expressly or by clear implication modified 
or repealed the previous law." 

§ 117. Aocmed pay. Although nether the official re- 
lation nor the right to compensation pertaining tiLereto 
is contractnal, there is an implied contract to pay salary 
that has already accrued which is protected by the United 
States Constitution. Thus in Fisk v. Jefferson Police 
Jury (12) the plaintiff had been a district attorney in 
Lonisiana and obtained judgments rendered for serrioes 
as such, but subsequent to the time the services were per- 

(U) 11« V. 8. ui. 
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fonned the state constitntion had decreased the taxing 
power of the nronicipality, and the enpreme court of the 
Btate held that the plaintiff had only a right to the de- 
creased taxing power and not to that which existed at the 
time the s^vices were performed, on the ground tiiat 
the plaintiff's right to the accraed salary was not a con- 
tract, so that the mle that the obligation of a contract In- 
dndes the obligation of not decreasing the taxing power 
with regard to that contract would not apply. The Su- 
preme Conrt of the United States, however, held that 
there was a clear distinction between the right to contin- 
ued salary and that to accrued salary, and that the obliga- 
tion of the latter is "perfect, and rests on tite remedies 
which the law then gives for its enforcement." Similarly 
it has been held that accraed salary may be assigned. 

S 118. Payment to de facto offloen. An exceptior 
arises, to the principle that the de jure officer is entitled 
to the salaty fixed by law, in the case where payment has 
been made to a de facto officer. Thus in Dolan v. Mayor 
(13) the plaintiff had been assistant clerk of the district 
court when one Keating entered upon the office and con- 
tinned to exclude the plaintiff until he himself was onsted 
by the courts. During part of the period while he oc- 
enpied the office, Keating was paid the salary belonging 
thereto and it was claimed that this was a good defense 
to the action of the plaintiff for the same salary. This 
daim the court upheld. It said that Keating had been 
a de facto though not a de jure officer, that It was well 
settled in New Tork that a de facto officer could not re- 

(U) «8 N. T. rii. 
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cover the salary of the office in a judicial proceeding as 
it was proper to put the title to the office in issue, bnt the 
it vonld be placing too great a burden on the diBborsing 
officer if fae shonld have to go b^ind the certificate of 
election or the coznmisBion of the actnal holder of the 
office and wonid impair the ^ciency of the public serv- 
ice. So the court denied the right of the plaintiff to re- 
cover from the city salary already paid to the de facto offi- 
cer, bnt intimated that he mi^t recover it from the lat- 
ter; and in the case of Nichols v. MaoLean (14) the de 
jure officer in. fact recovered judgment from the de facto 
officer for the salary paid the latter. 

g 119. BeimbnTsement. In the case of United States 
V. Flanders (15) suit was brought by the United States 
on the bond of a collector of internal revenue on the 
ground that he had not tnmed over certain pnblic m<»i^s. 
The answer set np that among other credits the collector 
had been entitled to $777 on account of money paid by 
him for necessary and legal advertising, and the coart up- 
held this contention. It said that the statute required 
the advertisements, that there was nothing in it T^ch 
implied that they were to be paid for out of the compensa- 
tion allowed the collector, or that they were not to be reim- 
bursed because they were not specified witii stationery 
and blank books, the reimbursement for which was specif- 
ically provided for, and that the defendants were in 
equity and justice oititled to the set-off. So it would 
seem that an officer is entitled to indemnity when he acts 

(14) i«i N. T. esc 
(16) lis u. a n. 
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in good faitli, and at any rate the pnblio has power to in- 
demnify him (16). 

§ 120. MUitaxy and naval penaiona. The grant of mili- 
taiy and naval pulsions has long been the cnstom of tlie 
United States government and their constitationality ia 
not subject to qaestion. But "no pensioner has a vested 
legal right to hia pension. Pensions are the bounty of 
the government which Congress has the ri^t to give, 
withhold, distribnte, or recall, at its discretion" (17). 

S 121. Civil pensions. In this oonntiy civil pensions 
are a comparatively new thing, and the courts are as yet 
feeling their way as to the constitntionality of some of the 
Khemes proposed. Tbns it was held in Matter of Mat- 
son (18) that the payment of pensions to those already 
out of the service was contrary to the provisions of the 
state constitntion forbidding the appropriation of public 
money as a mere gratuity; and in State v. Bogers (19) it 
was held that it was beyond the powers of the board of 
education of Minneapolis to exact one per cent of their 
salaries from teadiers nnder the form of contract for the 
establishment of a pension fund. It was also the dictnm 
of a majority of the court in Hibbard v. State (20) that 
an act of the legislature reqoiring a deduction from teach- 
ers* salaries for the establishment of a pension fond, 
either violated the provision of the state constitntion re- 
quiring nniformity of taxation, or was a taking of private 

(16) Uechem. Pabllc Offlcen. aecs. 87S. STt. 

<I7) United BUtM t. TeUer, 107 U. 8, 64. 

(18) 171 N. T. UZ. 

(19) 87 HbuL 130. 
(SO) 66 Oh. Bt 674. 
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proper^ from one citizen for tbe benefit of another, with- 
out his consent and against his will. But the Supreme 
Court of the United States in Fennie v. Beis (21) took a 
different view of the mitnre of Uiese deduddous from offi* 
oers' salaries and held that the amount deducted never 
became private property, although the rule in the par- 
ticolar case seemed a hard one. In that case, two dollars 
a month had been deducted from the salary of Ward, a de- 
ceased polioeman, from April 1, 1878 to and including the 
month of March, 1889, making a total amount of $264, for 
the benefit of a pension fund from which, the law pro- 
vided, a thousand dollars should be paid each member 
of the force dying after June 1, 1878. Ward died March 
13, 1889, but nine days earlier an act had been passed ea- 
tirely changing the pension regulations. His adminis- 
trator claimed the thousand dollars, but the United States 
Supreme Court said that although in the form of a de- 
duction from the officer's salary, the two dollars retained 
each month by the authorities never ceased to be public 
property and subject to the "disposal of the government 
until by the happening of one of the events stated — the 
resignation, dismissal, or death of the officer — the right to 
the Bpedfio sum promised became vested in the officer or 
his representative." 

Sbchon 2. LiABnjTT of Oovbbnment fob Acts of 
Qffiobbs. 

§ 122. tn general. It was a principle of the common 
law that the king could do no wrong so that he was not 
subject to action in the courts. Bee the article on Consti- 

(U) ui u. & 4H. 
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tntiooal Law, § 368, in Volmne XEI of this work. Be- 
lief against him took the more hmnble form of a petition 
of right, which was referred as a matter of course to the 
home secretary, whose decision was generally conclnsive. 
The principle underlying the common law role is not one 
peculiar to the common law, however, and finds expres- 
sion in the nniversally recognized role that the sovereign 
cannot be sned witiiont its own consent. In Continoital 
countries, however, a distinction is made between the 
sovereign and the fiscns, and in the guise of the latter Ihe 
governments recognize a very extended liability in con- 
tract and even tort, and it is generally tme that the mle 
with regard to the sovereign is not applied to munioipal 
corporations or qnasi-municipal bodies such as coontiea 
and towns, except in those cases where the latter are act- 
ing in a special sense as agents of the general government 
See the article on Monicipal Corporations, §§ 38, £F. else- 
where in this volume. In this country tbe petition of 
right ceased on onr rupture with England and for a long 
time the only means of relief against the general govern- 
mmt, either of the states or the United States, was 
through a special act of tiie legislature. By gradual 
steps, however, a court of claims was established for the 
United States, whose decisions have the force of jadg- 
m^its of ordinary courts, and this example had been fol- 
lowed to some extent in the states. 

§ 123. Set-off allowed in Federal conrtB. Bnt it has 
become a well-settled principle in the United States courts 
that when the United States brings suit, and thus invokes 
the ud of its courts, it consents to the presentation of 
any setoffs, legal or equitaUe, that the defendant may 
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have, to the extent of tlie demand made or property 
claimed hy the United States, but not so far as to allow 
any affirmative relief against it. Ai^lication of this prin- 
ciple vas made in the case of The Siren (22) where a 
steamer attempting to violate the blockade at Charleston 
was seized as prize and ordered to Boston for condemna- 
tion. WhUe passing through Hell Qate, near New York, 
she ran into and sank another vessel and oa her c<mdem- 
nation as prize the owner of the simken vessel asserted a 
claim upon the proceeds of the sale for the damage sus- 
tained hy the collision. The case came before the Su- 
preme Court of the United States and it was admitted by 
the court that the exemption of the sovereign included 
exemption of its property, but that when it came into 
court, as it had here, for the condemnation of the vessel 
that opened to consideration all claims and equities in re- 
gard to the property involved. They held that the mere 
fact that this claim for damages would not have been en- 
forceable against the vessel if &e United States had not 
brought it into court, did not prevent its recognition by 
the court when the United States had done so. 

§ 124. Statutory relief. For affirmative r^ef directly 
against the United States it is necessary to turn to the 
court of claims l^islation. This was under review in the 
case of Dool^ v. United States (23). In that case suit was 
brought against the United States to recover back certain 
duties paid under protest in Porto Bico on goods shipped 
from New Tork, on the groond of the occnpation and sub- 
sequent acquisition of Porto Bico by the United States. 

(U) 7 WalL 151. 
(SS) 18S U. 8. 222. 
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Snit waa bron^^t in the rarenit court under a proviaiMi of 
the Taoker act making the oireait and district ooxirta 
oonrts of claims np to a certain amomit. The court 
said that the first section of that act evidentlj contem- 
plated "four distinct classes of cases : (1) Those founded 
npon the ConBtitntion or any law of Congress, with an 
exception of pension cases; (2) cases founded npon a reg- 
ulation of an ezecntiye department; (3) cases of con- 
tract, express or implied, with the gOTermnent; (4) ac- 
tions for damages, liquidated or unliquidated, in cases 
not sounding in tort. The words 'not sounding in tort* 
are in terms referable only to the fourth class of cases." 
The court said that, while it had previously held that 
for goods not imported at all a common law action might 
be had against the collector to recover the money back, 
that remedy was not exclusive, and that the case also came 
within the first class of cases above mentioned as being 
founded on a revenue law. It waa urged, however, that 
there was an element of tort in the wrongful exaction of 
duties, but the court said that, even conceding this for 
the purposes of the caie, the restriction as to cases not 
sounding in tort applied only to the fourth class of cases 
and that an element of tort would not therefore be fatal 
to a case brought under a law of the United States. If 
the court had cared to, however, it could well have brought 
the case within the third dass, on the ground that ^e 
wrongful exaction of the duty raised an implied promise 
(quasi-contract) to pay it back and that the injured parl7 
was at liberfy to waive the tort and sue in contract 
This is a principle that has found wide application in 
oases against the United States. For instance, where the 
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United States had occupied property without claim of 
titley it was held that there was an implied promise of 
compensation and that the tout could be waived and suit 
bronght in contract (24). 

§ 126. Suits in whidi the gorenunent is the real party 
in intarevt: Snits betWBen states. The exemption of the 
states and of the United States from soit, except in the 
cases expressly provided by the Constitntion and those 
cases where they have waived their exemption, is not 
confined to cases idiere the state or the United States are 
directly made parties defendant. It applies to all cases 
of snits to compel t^oers to discharge purely offidal du- 
ties owed on behalf of the govemm^t See the article on 
Constitational Law, g§ 374-7S, in Volume XII of this 
work. Suits between states, or betwe^i states and the 
United States are also dealt with in that article, 
S§ 361-62, 371. 

Sectiok 3. LiABiuTT OP Officubs. 

§ 126. Criminal liability. Officers are subject to a 
very wide criminal responsibility for failure to perform 
ministerial dnties and for the corrupt or malicious per- 
formance of discretionary duties, and the common law 
liabihty has been supplemented extensively by statute. 
The control which the public prosecutor has over criminal 
prosecutions in this country, however, often renders the 
criminal Hahility of officers difficult of enforcement. 

§ 127. Liability in ccmteact. Public officers are less 
likely than private agents to be considered as parties to 
contracts so as to bind themselves personally, and yet in 

(14) nnltod states t. Oreat Falls Hfg. Go., 112 V. B. 64S. 
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the case of Brown t. Bradlee (25) where three selectmen 
had offered a reward of twenty-five hunderd dollars for 
the fnmidiing of certain evidaoce, the selecbnen were 
held personally liable. The offer of a reward was signed 
by the selecbuen with the words "Selectmen of Milton'* 
after their signatorea, and the court said that if the offer 
had been authorized, its form was snfficient to bind the 
town, bnt that that did not preclude the liability of the offi- 
cers also, and applied much of the reasoning used in ordi- 
nary cases of agency. It said that the lack of authority 
was a reason for reading the words of the contract as di< 
rected against the officers tbemBelves, where the con- 
struction of the contract was doubtful. Contracts rela- 
tive to office are often void and thns unenforceable against 
the officer. Thus in Robertson v. Bohinson (26) where a 
candidate for tax assessor had agreed to appoint an- 
other his chief deputy and pay him from the fees of the 
office twenty-five hundred dollars, if the latter would per- 
form practically all the dnties of the office and make his 
official bond, it was held that the agreement was void as 
amounting to a sale of the office. 

§ 12& Civil llabili^ of judges. In the case of Brad- 
ley V. Fisher (27) a justice of the supreme conrt of the 
District of Columbia had ordered the name of tiie plain- 
tiff strickoi from the roll of the attorneys practicing in 
tiiat court, because the latter had threatened the judge 
with personal chastisement The attorney claimed that 
the action of the judge in disbarring him was malidoos 

(25) 156 Hms. 28. 
(S«) 66 Ala. eiO. 

(S7) 13 w&u. ue. 
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and brouj^t suit, Init the court said: "Judges of conrts 
of ST^rioT or general jurisdiction are not liable to civil 
actions for their judicial acts, even when such acts are 
in excess of their jnrisdictiou and are alleged to have been 
done malicionsly or corruptly. A distinction must be 
here observed between excess of jurisdiction and the 
clear absence of all jurisdiction over the subject matter. 
"When there is clearly no jurisdiction over the subject 
matter, any authority exercised ia an nsnrped authority, 
and for the exercise of such authority, when the want 
of jurisdiction is known to the judge, no excuse is per- 
missible. Bnt where jurisdiction over the subject mat- 
ter is invested by law in the judge, or in the court whidi 
he holds, the manner and extent in which the jurisdiction 
shall be exercised are generally as much questions for his 
determination as any other questions involved in the case, 
althon^ npon the correctness of the detemunation in 
these particulars the validity of bis judgments may de- 
pend. Thus, if a probate court, invested only with an- 
thorify over wills and the settlement of the estates of de- 
ceased penxms, should proceed to try parties for publio 
offenses, jurisdiction over the subject of offenses being 
entirely wanting in the court and this being necessarily 
known to its judge, his commission would afford no pro- 
tection to him in the exercise of the usurped authority.*' 
In the case at hand the court held that the order of dis- 
barment was irregular in that the attorney bad not been 
dted, but that within the above principles the judge oould 
not be held liable^ 
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S129. OMl mumf of heads of departmentB. In 
Spading T. ^laa (28) the supreme court of the Uni- 
ted States held that the fore^ing roles applicable to 
judges of courts of superior jurisdiction applied to a 
large ectent also "to official conununications made by 
beads of executive departments when engaged in the 
discharge of duties imposed npon them by law." 

S ISO. OiTil Ilabilt^ of ministerial officen. In the 
case of Tracy v. Swartwont (29) a collector of customs 
bad refused to allow the entry of certain goods without 
the payment of a duty, which the supreme court of the 
United States decided was not tiie ct^rect duty but was 
higher than the law allowed, and, as a result of the de- 
tention of the goods for the nonpayment of the higher 
rate, the goods were damaged and action brought against 
the collector. It was held that the collector of the cus- 
toms was a ministerial officer and the court said: "It 
would be a most dangerous principle to estaUish that the 
aeta of a ministerial officer, when done in good faith, how- 
ever injurious to private ri^ts and unsupported by law, 
should afford no ground for legal redress." Accord- 
ingly the court allowed the plaintiff to recover and said 
that, as the government in such a case was bound to in- 
demnify the officer, no hardahip could result. 

§ 131. ICnisterial offlcen acting under process valid 
on iti face. In the case of Erskine v. Hohnbach (30) a 
collector of internal revenue was sued in trespass for 
the conversion of certain property whic& he had seized in 

(28) Itl U. B. 48S. 
(It) 10 Peten SO. 
(SO) UWaU.«lt. 
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the ealoTcemesit of an assessment chargeable against the 
plaintiff, dniy made by the assessor of the district and 
certified to him with an order directing its collection. 
The coiirt held that the defendant was in the same posi- 
tion as a sheriff acting nnder an esecntion regular on its 
face {see the article on Torts, §§ 93-97, in Volume 11 
of this work), and said: "Whatever may have been the 
conflict at one time, in the adjudged cases, as to the extent 
of protection afforded to ministerial officers acting in 
obedience to process or orders issued to them by tribunals 
invested by law with authority to pass upon and deter- 
mine particular facts and render judgment thereon, it is 
well settled now that if the officer or tribunal possess 
jurisdiction over the subject matter upon which judgment 
is passed, with power to issne an order or process for 
the enforcement of snch judgment, and the order or pro- 
cess issned thereon to the ministerial officer is regular on 
its face, showing no departure from the law or defect of 
jurisdiction over the person or property affected, then, 
in such cases, the order or proems will give full and en- 
tire protection to the ministerial officer in its regular en- 
iforcement against any prosecution which the party ag- 
grieved thereby may institute against him, although seri- 
ous errors have been committed by the officer or tribunal 
in reaching the conclusion or judgment upon which the 
order or process issued." 

§ ISS. Uability for acts of subordinates. Ch'dinarily 
an officer is not liable for the acts of his subordinates. 
Thus, in Robertson v. Sichel (31), where action was 

(tl) 127 V. a 607. 
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brought against the collector of customs for the losa of 
a tnmk by fire, claimed to be due to the negligence of 
the subordinate ofBcers of the cnstoms, the oonrt consid- 
ered the role to be well settled that he was not liable 
and said that "competent persons conld not be found to 
fill positions of the kind, if they knew that they would be 
held liable for all the torts and wrongs committed by a 
large body of sobordinates in the discharge of duties 
which it woold be utterly impossible for the superior offi- 
cer to discharge in person." 

§ 133. Uability cai ofOcfal bonds. In the case of Peo- 
ple V. Schuyler (32) the question was whether the sheriff 
and his sureties were liable on his official bond for a 
trespass coouuitted in taking the goods of a wrong part; 
in an attempt to execute regular process. The court held 
that while for a purely personal wrong of the sheriff there 
would be no liability aa the bond, yet color of authority 
would be Bufficioit to establish liability, and it would not 
be necessary that tJiere should have be^i a wrongful ac- 
tion with regard to some act directly commanded by the 
process. But the sheriff and his sureties are not liable 
for the breach of a public duty not ministerial in its na- 
ture, snob as the keeping of the peace (33), and, although 
the giving of a bond increases the liability of an account- 
ing officer, it does not rend^ him absolutely liable, as he 
is excused from turning over the fimds received by him 
at least in the case where they have 'been, forcibly taken 
from him by the public enemy (34). 

(8S) 4 N. T. 17). 

(>8) Bonth ▼. HkiTluid, 18 How. 868. 

.(H) United States t. Ttiomfti, 16 WaU. MT. 
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S 1. Bdatton of subject to adminisferatiTe law. Far 
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of which Ektraordinary Remedies forms a part, see the 

artaole on Pnblio Officers, §§ 1-3. elsewhere in this volmne. 
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Ssonoir L Maotiucub. 

fi 2. Origin of remedy. IfandamnB is a {Kodnet of the 
oomt of king's bench of England. In that oonrt, by a 
well settled legal fiction, the king was supposed to sit 
in persm, and, by right of his prerogative, issue the ex- 
traordinary legal remedies, among which the mandamos 
was one of the most important, where the ordinary l^al 
remedies were so inadequate as to threaten a failure of 
justice. The supposed presence of the king caused these 
remedies to be called prerogative writs. As the legal 
fiction on which the name was based is no longer tenable 
in this country, the term is now inapt and seldom used. 
Nevertheless the essential character of the mnedy has 
remained the same. It is still an extraordinary remedy, 
not issuable unless the ordinary legal remedies are in- 
adequate and is generally subject to a discretion on the 
part of the ju^e not to be found in tiie case of the or- 
dinary legal remedies. 

§ 3. Object. The object of mandamns is to oompel 
the performance of a clear, public, legal duty, owed by 
some peraon in official or quasi offidal position. The 
duty must be one arising from law and not from con- 
tract. Thus, in Bailey v. Oviatt (1) a committee had 
been appointed from the Vermont legislature to investi- 
gate charges that the railroads of the state had improp- 
erly influenced legislation, and the coromittee had em- 
ployed Oviatt to take and report the testimony produced 
before them. He had taken down the oitire testimony 
in shorthand, but had failed to transcribe a portion of 

(1) 4« Tt 637. 
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it, and mandamtis was brought against bim to compel 
him to transcribe the residue and deliver it to the com- 
mittee. The court recognized that he had been guilty of 
gross violation of duty, but decided that he was a mere 
employee of the committee and not a public officer ; that 
as such Ms duties arose from contract and not from law, 
and were not enforceable by mandamus; and that ac- 
cordingly the only r^nedy of the committee was an ac- 
tion for damages for breach of the contract of employ- 
ment. The court said: "It is true that his failure to 
discharge his contract duty to them hinders them in the 
discharge of their public duty, as a committee of inves- 
tigation, but that does not render his any more a pnblic 
duty. It simply shows that the committee was very un- 
fortunate in the choice of a servant Suppose that tiie 
defendant, after having contracted to act as clerk and 
stenographer for the committee but before entering 
upon the work had refused to act in that capacity, would 
anyone claim that this court would compel him to per- 
form those services by the writ of mandamusi We think 
not. No more can it legally issue the writ to compel 
him to perform what remains unperfotmed of those ser- 
vices.'* 

Bnt where the law imposes certain duties on an officer 
it win not be a suffident answer to a mandamus that the 
claim which is sought to be enforced arose out of eon- 
tract Thus, in People v. Coffey (2) mandamus was 
allowed agMnst the comptroller of the raty of Troy to 
countersign a warrant in paym«it of the services of a 
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teacher, where the daim for payment arose out of a con- 
tract for employment and not ont of the right to a salary 
attached to a pnblio office. Bnt the duty arose from law 
and the contract was the mere occasion for its exercise. 
S 4. Not used to omtanl diflcretion. Mandamus will 
not be used to compel the exercise of authority unless 
there is a duty to eseroise that anthority. In snch cases 
the authority is permissiTe, not mandatory; nor will it 
be used to control the discretion or judgment of an c^cer 
who, although under a duty to act, must exercise discre- 
tion or judgment in the performance of the act. In such 
a case, however, he may be compelled to exerdse bis dis- 
cretion or judgment, he may be compelled to take action ; 
thon^ the direction of this action will not be determined 
by the court Thus, in State v. Commissioners (3) the 
county commissioners were izapliedly required to act 
with reasonable promptness in passing upon the suffi- 
ciency of the sureties to the offidal bond of a county re- 
corder-elect, and the court held that it would compel them 
to take action, though it was for them to say whether 
or not the sureties were snfSdent. That mandamus will 
not be used to control the judgment of a public ofBoer 
is illustrated by the case of United States v. Commis- 
sioners (4), where it was held that it would not be 
granted to compel "the issuing of a patent for land, in 
a case where numerous questions of law and fact arise, 
some of them depending upon circumstances which rest 
in parol proof yet to be obtained, and where the exercise 

(S) SI Oh. St. 451. 
(4) BWftU. 663. 
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of jadicial fnnctioiis, some of them of a high character, 
is required.** 

§ 5. Absence of other adequate legal remedy neoeuair. 
As an extraordinary remedy, mandamtis is only granted 
when there is no other adeqnate legal remedy. Thus, 
in State v. Megown (5) mandamns was asked to compel 
the probate conrt to grant certain letters testamentary, 
bnt the court said: "Kandamns will not lie in this in- 
stance because relator has other and specific remedy by 
appeal. The existence of 8nch a remedy bars the exer- 
cise of jurisdiction by mandamus ; for such a writ is not 
to uBorp the functions of a writ of error or appeal, or 
to correct errors tbat may be corrected in that way." 
But the other remedy to be adequate must, as a rule, fur- 
nish the same specific relief as mandamus. Thus, an 
action for damages against the officer refusing to per- 
form his duty has been held not to be adeqnate relief; 
and in the case of Trenton Water Power Co. (6), where 
a mandamus was asked to compel the company to erect 
a bridge over Delaware street in the city of Trenton, 
it was held that the fact they were liable to a criminal 
prosecution if they did not bmld the bridge was not a 
sufficient answer to the request for a mandamus, as, al- 
though they might be punished by means of the criminal 
prosecution, it would not necessarily secure the building 
of the bridge. 

§ 6. Mandamns to public offloen. Mandamus is often 
used to compel inferior courts and judges to take action 

(G) 89 Mo. 1G6. 

(8) 20 N. J. L. ee». 
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or perform some ministerial dnty, and in anch c9,BeB its 
use is largely technical and would have little Bignificance 
to the general reader. The President of the United 
States is not subject to the writ, as to make him so wonld 
be a violation of tbe equality of the three brancbes of 
the government; and on the same reasoning ihe better 
opinion is that the governors of the states are not sub- 
ject to mandamus by the state courts. See Constitu- 
tional Law, § 56, in Volume xTi of this work. But in 
the famons case of Marbury v. Madison (7) it was held 
by Chief Justice Marshall that where the head of a de- 
partment, SQch as the secretary of state, has a mere min- 
isterial duty to perform, such as the delivery of a com- 
mission, he can be compelled to perform it by mandamus. 
Althongh political officers, officers who are likely to 
change with a change in the administration, are generally 
subject to the writ when performing ministerial duties, 
the writ is far oftener used against more strictly admin- 
istrative officers, as a much larger part of thdr duties 
are likely to be ministerial. Thus, the use of the man- 
damus against auditing and fiscal officers is very com- 
mon, as also against county boards and officers, sheriffs, 
clerks of court, and tas officials. Its use against officials 
of the United States is very limited, as the Federal courts 
proper have been given little authority by Congress to 
issue the writ except incidentally, as for instance, where 
they are attempting to enforce a judgment they have 
rendered against a municipal corporation. To man- 
damus a Federal officer in an original proceeding, it is 

(T) 1 Cr. 187. 
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necessary to report to the local oonrts of the District 
of Columbia, and this is possible only in the BiBtriet 

S7. Mottotiytitlfltooflloe. Ujandamos may be used 
to compel the issoe of a oertifloate of election to one en- 
titled thereto on the face of the retaros, or in such a 
case to compel the administration of an oath of office, 
and it is a cnstomary means ol obtaining possession ol 
the books, records, and insignia of office; bnt, where a 
person is a de f scto officer, a claimant to the office can- 
not avail himself of any of these means to try the title 
to the office. Thns, in State t. Williams (8) 'VTiUiams 
had been elected treasurer of Lyon county for a term 
r^nlarly expiring in Uarch, 1878, but prior to that date 
had been elected a member of the Minnesota house of 
represeatatives and had entered upon the duties of tiiai 
office. The oounty commiBsioners had deteimined that 
this amomited to a resignation of the ofBce of treasurer, 
and had appointed one Addison in his place. The lat- 
ter had brought mandamus to c<anpd the delivery of 
the records and property oS the office. The court dis- 
tingnished this case from those where there is no de facto 
officer churning the office and the only qneetion is as to 
who is prima facie entitled to the office. It said: 

"In that class of cases — ^in which the question is who 
is prima fade entitled to the possession of the records 
and other property of ai given offioe^-the certificate cA 
the auditor, which is conclusive until it is affirmatively 
overthrown, is proper]^ held prima facie evidence that 
the person named in it has bem ^ectod, aod is therefore^ 
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if he is duly qoalified, entitled to the posaeasioii of the 
records and other property of the office. In that claaa 
of cases, the title to the office is not finally adjudicated; 
bat the question of prima fade right is properly re- 
garded as settled by the anditor's oerticate. But the 
case at bar ia another thing entirely, becanse the ques- 
tion of title most be examined and determined against 
Williams, the incnmbent de facto of the office, before the 
relator's certificate can possess any value whatever. 
The case, then, is one in which the title of the office is 
directly and nnaroidably in controversy, although the 
action is in form an action, not for the determination 
of the title, bnt for the recovery of possession of the rec- 
ords and other property of the office. The case falls, 
then, within the role laid down by Mr. Hl^ that 'if it 
be apparent to the conrt that, instead of a proceeding 
whose object is only to get possession of the books and 
insignia of the office, the writ is invoiced in reality to 
■ test the title to the office^ and the qneetion of title is the 
real point in issne, it will refase to lend its aid by man- 
damos. In all snoh cases, the parties will be left to a 
determination of the disputed qnestions of titie by pro- 
ceedings upon information in the nature of a quo war- 
ranto, since this is the only ranedy by which judgment 
of ouster can be bad against an actual incumbent and 
the person rightfully entitied can be put into possession 
of the office. Hie court will not, therefore, upon an ap- 
plication fov a mandamus to procure possession of offi- 
cial papers, inquire into the right ol! a de facto incxun- 
bent of the office; and if it is apparent that tiie relator's 
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li^ts cannot be determined withont eucL an investiga- 
tion into Tespondent's title, mandamus will not lie.' " 

§ 8. Mandamna to municipal oorporatirais. A familiar 
instance of the nse o'f mandamns against municipal cor- 
porations is to compel the levy of a tax to pay^ a judg- 
ment against Qie corporation. Thns, in United States 
V. New Orleans (9) judgment bad been obtained against 
the city on its bonds and coupons, and executions issued 
on the judgmraits and returned unsatisfied; and it was 
asked that a mandamus should issue to compel the (aty 
to pay the judgment out of any funds in its possession, 
or to levy a tax for their payment. The city relied on 
the fact that no express power had been granted the city 
to levy the tax, but the court said that "when the author- 
ity to borrow money or incur an obligation in order to 
execute a public work is conferred upon a municipal cor- 
poration, the power to Imy a tax for its [nyment or the 
discharge of the obligation accompanies it ; and this, too, 
without any special mention that snch power is granted." 
Accordingly, it was ordered that the mandamns issne. 

§0. Handamiu to iniTate corp(a*atlons performing 
public dntiM. Mandamns is often nsed to oompel public 
service corporations to perform their duties to the pub- 
lic. Thus, in the case of People v. New York Central 
R. Co. (10) the railroad company had suspended the 
operation of its road and gave as its excuse the exists 
enoe of a strike of its employees for hi^er wages, not 
alleged to be aooranpanied by violence, riot, or othw un- 
it) 98 U. B. 381. 
(10) 38 Hon. 641. 
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lawful interference. The attorney-general asked for a 
mandamus to compel it to resnine operation and the ap- 
pellate court considered the case a proper one for man- 
damus. It Baid: "The maintenance and control of most 
other classes of public highways are so devolved (upon 
public officers), and the performance of every official 
duty in respect of them may be compelled by the courts 
on application of the state, while private damages may 
also be recoverable for individual injuries. The analogy 
between such officials and railroad corporations in re- 
gard to their relation to the state is strong and dear, 
and 80 far as it affects the constmction and proper and 
efficient maiutenanoe of their railways will be questioned 
by no one. It is equally clear, we think, in regard to 
their duties as carriers of persons and property. This 
springs sharply out of the exclusive nature of their rights 
to do these things. On other public highways every per- 
son may be his own carrier, or he may hire whomsoever 
he will to do that service. Between him and such em- 
ployee a special and personal relation exists, independ- 
ent of any public duty, and in which the state has no in- 
terest. In such a case the carrier has not contracted 
with the state to assume the duty as a public trust, nor 
taken the right and power to do it from the state by be- 
coming the special donee and depositary of a trust. A 
good reason may, therefore, be assigned why the state 
will not by mandamus enforce the performance of his 
contract by such a carrier. But the reason for such a 
rule altogether fails when the public highway is the ex- 
clusive property of a body corporate, which alone has 
power to nse it in a manner which of necessity requires 
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that all management, control, and nser for the pnrposea 
of carriage must be limited to itself, and which, as a con- 
dition of the franchise that grants absolute and excInsiTe 
power over and user of a public highway, has contracted 
with the state to accept the duty of carrying all persons 
and property within the scope of its charter, as a pnblic 
tmst." The oonrt considered that a mere dispute over 
wages was not sufficient to excuse the non-operation of 
the road. 

§ 10. Parties to whom the writ is granted. Where a 
person has some particular interest or right to be pro- 
tected, he is a proper party to secure the issue of a man- 
damns, and in some states he is considered a proper 
party only in such a case ; but the better opinion appears 
to be that when the performance of the duty affects the 
pnblic at large it is not necessary for the relator to have 
any special or peculiar interest in the performance of 
the duty independent of that of the public at large. 
Thus, in State v. Francis (11), where a mandamns was 
sought to compel the board of polioe commissioners of 
St. Louis to arrest and prosecute certain named per- 
sons for having violated the state law against sellii^ 
fermented liquors on Sunday, it was held that "where a 
pnblic right is involved and the object is to enforce a 
public duty, the people are regarded as the real party, 
and in such case the relator need not show any legal or 
special interest in the result. The fact that he is a citi- 
zen, and, as such, interested in the execution of the laws 
is the sesame which unlocks the gates of mandatory 

(U) WHO. R 
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authority i^rever an c^cer, whose duties are merely 
ministerial, refuses to perform his o&ee and thereby 
causes detriment to the public interest" 
Sectioh 2. PBOHiBnmv. 

( IL OligiiL Prohibition is another one of the extra- 
ordinary legal writs originating in the court of Idng's 
bench and there termed prerogatiTe writs (§2, above). 
It was the counterpart of mandamus, but was used to 
prevent furUier action, while mandamus was used to com- 
pel action. While mandamus was used against minis- 
terial officers or to force non-mimsterial (^oers to take 
action, prohibition was used almost, if not quite, exclu- 
sively against inferior courts to prevent their nsurping 
authority. Thus, a large part of the instances where 
the writ was issued in England were cases where the 
common law coorta considered that the ecdesiastical 
courts were encroaching on their jurisdiction. 

§12. Diithifnished fnm. iiijnnctiQiL "Some points 
of similarity may be noticed between this extraordinary 
remedial process and the extraordinary remedy of courts 
of equity by injunction against proceedings at law. 
Both have one common object, the restraining of legal 
proceedings, and each is resorted to only when all other 
remedies for attaining the desired results are unavail- 
ing. This vital difference is, however, to be observed 
between them, that an injunction against proceedings 
at law is directed only to the parties litigant, without 
in any mannw interfering with the conrt; while a pro- 
hibition is directed to the oouri itself, commanding it 
to cease from the exercise of a jnrisdictioa to which it 
' has no legal daim. An injunction usually recognises 
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the jorisdiction of the oonrt in which the proceedings 
are pending and proceeds on the gronnd of equities af- 
fecting only the parties litigant, while a prohibition 
strikes at once at the very jarisdiction of the conrt. The 
former remedy affects only the parties ; the latter is di- 
rected against the forom itself" (12). Of the two, in- 
jmiction is immeasurably the more important. 

§ 13. BeadiMf oolj jndioial acts. The great vrmghi of 
authority establishes the proposition that prc^lntion, 
thou^ it may lie to a tribmial not strictiy a court, is 
to be nsed only to restrain action judicial in its nature. 
Thus, in State v. County Court (13) prohibition was 
asked to restrain the justices of the county court and 
the commissioners appointed by the court and the con- 
tractor from further proceeding in the removal of the 
seat of justice of the county. The court said: "The 
duties of the county court are partiy judicial, and in part 
merely administrative. ... In the exercise of that 
portion of their jurisdiction which is judicial in its na- 
ture, as in matters of probate, accounts, guardians, min- 
ors, lunatics, apprentice and the like, in which an ap- 
peal is allowed to the drcuit courts, the county courts 
are a branch of the judiciary of the state, and as much 
state courts as the circuit courts. . . . And if the 
court were exceeding its proper jurisdiction in matters 
of this kind, or were proceeding judidally upon a mis- 
construction oi a statute involving a question of juris- 
diction in any snit pending between parties (though the 
county might be one of the parties), there is no doubt 

<I» High, Bxtnordlnarr Legal R«iaedle«, lec. TO. 
(18) 41 Mo. 44. 
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that prohibitioii might be granted, at the discretion of 
the court, at the instance of anf one of the parties or 
ev&i of a stranger to the Boit. . . . But the ofSce 
of prohibition is to prevent courts from going beyond 
their jurisdiction in the ^cerdse of judicial power and 
not of ministerial or merely administrative function; 
and in a case where the court errs on a question of juris- 
diction, or in the construction of a statute, in the exer- 
cise of such judicial power as an inferior court. It will 
not lie to restrain a ministerial act, as the isBuing of 
an execntionf or the levying of a tax to repair county 
buildings ; . . . nor against ministerial of&oers, such 
as tax collectors, oommissioners to locate a county seat, 
or the like ; nor to restrain the issuance of a commission 
by the governor." 

§ 14. Absence of other adequate legal remedy neoes- 
saiy. As with the other extraordinary remedies, prohibi- 
tion is only gruited where the ordinary l^al remedies 
are inadequate. For instance, it does not ordinarily lie 
where the usual forms of appeal are available. 

Section 3. Quo 'Wakbanto. 
§ 16. Origin. Quo warranto is of very ancient origin, 
having been used as far back as Bichard I against any- 
one who held any office or franchise of the crown, to in- 
quire by what right he held it and to onst bim from the 
same if he held it without right. It was frequently used 
against the great nobles and many were the complaints 
of the encroachments of the crown. Under the Stuarts 
this remedy was much used against municipal corpora- 
tions in order to bring them more effectively under the 
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control of the crown. In the time of Charles I it was 
luiBuocessfnlly used to forfeit the charter of Massadiu- 
setts. The old writ of quo warranto was one of a nnm- 
ber of writs of right which were exceedingly technical 
in their operation; and probably in part for this reason 
it was early superseded by the information in the nar- 
tnre of a qno warranto, which was a criminal proceeding 
allowing not only tbe ousting of the nsurper, but his pun- 
ishment, at least by fine, as well ; bnt although the form 
of an information is still generally retained in this coun- 
try, quo warranto is seldom used here to impose a fine 
and is generally regarded as a dvil action. 

§ 16. To try title to office. Of its use in this country. 
High says: "It is doubtless due to the comparatlTely 
short tenure of most officers in this country, as well as 
to the method of popular electiouB which forms the dis- 
tinctive feature of the American system, that the juris- 
diction is more frequently invoked for the determina- 
tion of disputed questions of title to public office, in 
this country, than for all other causes combined" (14). 
Unless some statutory substitute has been provided, quo 
warranto is the great means of trying title to an elective 
office where it is desired to go behind the face of the re- 
turns. For this purpose it has even been nsed to try 
the title of a person occupying the office of governor of 
a state, where the board of state canvassers had deter- 
mined that be had received a majority of the votes and a 
certificate of election had accordingly been issued to him 
by the secretary of state. This was in the case of At- 

(14) Bxtnordlnary Legal Remadln, sec. 609. 
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toniey General t. Barstow (15). It was daimed, by 
analogy to the reasoning by which a governor is gen- 
erally held free from the writ of mandamus, that to al- 
low the writ would be to destroy the eqaallty of the ez- 
ecntive; bnt the conrt said that a dear distinction was 
to be made between the office and the person cluming 
to hold the office, and that the court conld "sit, examine 
and dedde upon the rights of contestants to the office of 
governor, and give judgment against one and for an- 
other, without breaking down or disturbing the executive 
department of the government. ' ' The court said it could 
not know "except by laborious, long-continued and sys- 
tematic inquiry, all about the votes cast at the last elec- 
tion — whether there were any frauds or mistakes in the 
canvassing or return of votes that affected or destroyed 
the right of a person to an office." But quo warranto 
is not the proper method of trying the title to legislative 
office, as the constitutions make the houses of the legisla- 
tures the judges of the qualification and election of their 
members. 

§ 17. To establiah right to (d[lce. Although quo war- 
ranto determines the title of the person against whom 
the action is brought, it did not at common law establish 
the right to the office of the one in whose interest the 
action was brought. TMs followed from the original 
purpose of the writ, L e., to oust from office, not to de- 
cide an election contest But this rule has been changed 
in many of the states, so that in those states the title of 
the relator is passed on as well as that of the one against 

(U> 4 WU. IVt. 
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whom the action is bron^t. "Where the latter refuses 
to give up the office on an adverse decision in quo war- 
ranto, it may be necessaiy to bring mandamus to com- 
pel the delivery of the records, property, etc., pertaining 
to the office, as qno warranto will not usurp the fnnotiana 
of mandamus. 

§ 18. To enforoe forfeitme of (rffloe. One of the old 
nses of quo warranto was to enforce forfeiture of office. 
But the purpose was to declare and enforce a forfeitm^ 
not to remove for cause. Thus, in State v. Wilson (16), 
an action in the nature of a quo warranto was brou^t 
to onst the defendant from the office of mayor of Topeka 
on the ground of alleged acts and omissions affecting 
the enforcement of the liqnor laws and the laws against 
bawdy houses and gambling houses. The conrt said: 
"If the alleged ground for ousting the officer is that ho 
has forfeited his office by reason of certain acts or omis- 
sions on his part, it must then be judidally determined, 
before the officer is ousted, that these acta or omissions 
ipso facto and of themselves work a «^rfeitnre of the 
office. Mere misconduct, if it does jiot of itself work a 
forfeiture, is not suffident. . . . The conrt has no 
power to create a forfeiture, and no power to declare a 
forfeiture where none already exists. The forfeiture 
must exist in fact before the proceeding in quo warranto 
is commenced.'* In the ease at hand, however, the court 
considered the statutes of the state to require a trial and 
conviction to work a forfeiture, and, as there had been 
none, held the action prematnre. In addition, it con- 
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aidered that there were other adequate remedies, by re- 
moval or proeecntioD, which would have made quo war- 
ranto improper, even though the action of the mayor had 
ipso facto forf ^ted his office. 

§ 19. Agaiiut municipal corporatioiis. In the early 
English cases of qao warranto, one of its familiar nses 
was to enforce the forfeiture of charters of munidpalities 
for the wrong doings of their officers. Municipal cor- 
porations were considered to a mnch greater degree than 
they are with ns much like private corporations. The 
courts in this country, however, have taken the view that 
municipal charters are not conferred for the benefit of 
those holding office under the muniapality, but for the 
benefit of the people living within the teiritory included 
under the charter. Accordingly they have refused to 
declare forfeited the charter of a municipality because of 
the wrongful acts of its officers. Quo warranto is, how- 
ever, often used to test the legality of the charter itself; 
but there is difference of opinion as to whether the action 
should be brought against the corporation in its corpor- 
ate name, or whether it should be brought against the 
inhabitants as unlawfully assuming to be a corporation. 
And, althou^ it may be used to oust a city from exer- 
cising a franchise not granted in the charter, it may not 
be used to oust it from the exercise of every irr^ular act 
of power. Thus, in State v. Lyons (17) an information 
iu the nature of a quo warranto was filed asking that the 
dty show by what authority a certain ordinance vacating 
a certain street in the dty was passed. The court said: 

<17> n lowK. 48S. 
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"From this it is apparent that the dty is dothed with 
the power to vacate streets, and, tiierefore, when the 
conocil passed the ordinance in question they did not 
exercise powers not conferred by law. But, at the most 
which can be made from all the statements of the in- 
formation, they were exercising a power conferred by 
law in an improper and irregular manner. The statnte 
does not authorize this proceeding for a mere irregular 
exercise of a conferred power, althongh snch irregularity 
may be snfBcient, when tested, to vitiate or render void 
the act done." 

§ 20. Against private corporatiMis. There are a great 
nomber of cases in this country where quo warranto has 
been used to oust a private corporation from exercising 
some franchise not authorized by law. Thus in the case 
of People V. Utica Insurance Co. (18) the company had 
been doing a business in issuing notes, receiving deposits, 
making discounts, and transacting other business which 
incorporated bfmks might do by virtue of their charters, 
despite a restraining act of 1804 passed to prevent any 
unauthorized or unincorporated association from bank- 
ing. It was claimed that the right of banking was not 
such a right as could not have been exercised except by 
grant from the king of England, and that accordingly 
it was not a franchise, the usurpation of which could have 
been corrected by quo warranto. But the court said: 
"Taking it for granted for the present, for the purpose 
of considering whether the remedy adopted is appropri- 
ate, that the defendants have exercised the right of bank- 

(18) 16 Jobna. (N. T.) 368. 
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ing vithoat aotbority and againfit the proTisiona of the 
restraining act, they have usurped a right which the 
legislatnre has oiacted should only be exerdsed and en- 
joyed by anthority derived from them. The rig^t of 
banking, since tbe restraining act, is a privilege of im- 
mnnity snbEosting in the hands of citizena by grant of the 
legislatnre. The exercise of the right of banking, th^ 
mth OS, is the assertion of a grant from the legisla,tnre to 
exercise that privil^e ; and coneeqnently it is the nsnrp- 
ation of a franchise, unless it can be shown that it is a 
privilege granted by the le^slatnre." 

§ 21. To enfaroe a forfeiture of (duuier. Qno wax^ 
ranto is mnch more commonly used to enforce the for- 
feitore of a carter than to oiforce the forfeitnre of 
office, although mnch the same principles apply. In the 
ease of Commonwealth v. Commercial Bank (19) qno 
warranto was brought to forfeit the bank's franchise for 
having dealt in promissory notes contrary to the express 
provisions of its charter, and because of having taken a 
higher rate of interest than allowed in its charter. The 
court said: "The qaestion is not whether a single act or 
series of acts of misuser, through inadvertence or mis- 
take, may work a forfeiture, but whether the constant 
and wilful violation of these important conditions of Ihe 
grant produce that effect. Mr. Justice Story, in deliver- 
ing the opinion of the Supreme Court of the United Statoi 
in Mumma v. Potomac Company (20), held that a cor- 
poration by the very terms and nature of its political ex- 

(1»> !8 Pk. St 88S. 

(SO) 8 Pet UT. -■ : 
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istence is subject to dissolution by forfeiture of its fran- 
chise for wilful misuser or non-oser. Mai^ years before 
that decision was pronouDced, the same principle was 
fully recognized by the same high authority in Traett v. 
Taylor (21), where the right of forfeiture for misuaer 
or non-user was held to be the common law of the land 
and a tacit condition annexed to the creation of every 
corporation. It is now settled by numerous authorities 
that it is a tacit condition of a grant of incorporation that 
the grantees shall act up to the end or design for which 
they are incorporated; and hence, through ne^ect or 
abuse of its franchise, a corporation may forfeit its char- 
ter as for condition broken or for a breach of trust." 

§ 22. To oust foreign corporatioiu from doing bnsip 
neu in the state. In the case of State v. Insurance Co. 
(22) quo warranto was brought to try the ri^t of the 
company, a New York corporation, to carry on in Minne- 
sota the business of insurance against three classes of 
risks, viz., injury or death of persons caused by accident, 
breach of trust by persons holding places of public or 
private trust, and the breakage of plate glass. The court 
said: "A state has the power of a sovereign to prohibit 
foreign corporations from exercising their franchises, 
carrying on their ordinary corporate business, within its 
borders; and when, in defiance of such prohibition and 
contnuy to our law, a foreign ooii>oration does assume 
to exercise corporate franchises in a manner affecting 
the public interest, quo warranto will lie for the purposes 

(tl) B Cnatsh, 41. 
(SI) S9Uliui.eS8. 
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of determining the li^t in qnestion and of applying a 
remedj, althoagh. it is tme that the writs of a state have 
no power to affect by their jodgments the corporate exist- 
ence of foreign corporations. We can restrain the ex- 
ercise, within onr own jurisdiction, of corporate fran- 
chises inconsistent with onr own sovereignty, whether 
the corporation whose actions are in qnestion be domestic 
or foreign." 

9 23. To try title to oorpcnrate QflBcei It does not seem 
that in England the title to an office created by the charter 
of an edacational institution can be tried in quo warranto 
(23). The ground the English courts give is that it is 
not a public office. But most of the courts of this country 
have followed a different role. In Conmionwealth v. 
Arrison (24) quo warranto was asked against certain 
persons exercising the office of "Trustees of the Ninth 
Presbyterian Church in Philadelphia." The court said: 
"To establish it as a principle that no information can 
be granted in cases of what the counsel call private cor- 
porations might lead to very serious consequences. Per- 
haps it may be said that banks, turnpike, canal, and 
bridge companies, are of a public nature; but yet they 
have no concern with the govemmoit of the oonntry or 
the administration of justice. They are no farther puUic 
than as they have to do with the great nnmbera of per- 
sons. But if numbers alone is the criterion, it will be 
often difficult to distingoish public from private corpor- 
ations. Let us consider (lurches, for example: in some, 

<28) ReglDB T. Houiler. 8 Q. B. «M. 
(») le S. a R. 127. 
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the congregation is very nnmeTons, in others very small ; 
how is the court to make the distinction t If yon say that 
the court has the right in both cases to grant or deny the 
information, accordii^ to its opinion of its expediency, 
there is no difficulty as to the right ; but, If it be alleged 
that there is a right in one case and not the other, the 
difficulty will be extreme. I strongly incline to the opinion 
that, in all cases where a charter exists and the question 
arises concerning the exercise of an office claimed mider 
that charter, the court may, in its discretion, grant leave 
to file an information ; because in all snch cases, although 
it cannot be strictly said that any prerogative or fran- 
chise of the commonwealth has been usurped, yet, what 
is much the same thing, the privilege Ranted by the com- 
monwealth has been abused.'* 

§ 21 AgaJnst servants of corp(ffation8. But qno war- 
ranto will not issue against a mere servant of a corpor- 
ation, one whose office is not fixed by the charter itself. 
Thus, in CoHimonwealth v. Dearborn (25) an information 
in the nature of a quo warranto was asked against cer- 
tain persons usurping the office of managers of a lottery 
granted to the proprietors of Kennebeck bridge, but the 
court determined "that the defendants, as managers of 
a lottery granted to a corporation and appointed to the 
trust by the corporation, were not such officers as were 
liable to the process which had been instituted in their 
case. They were the private officers or servants of the 
corporation and ronovable by it at pleasure or at least 
for good cause." 

(SS) 16 HSM. ISB. 
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§ 25. Discretion in granting. In State t. Leatheiman 
(26) quo warranto was asked by the attoTney-general to 
test the validity of the diarter of the town of Arkansas 
City. The court said tiiat it was universally recognized 
that the courts had considerable discretion in granting 
the writ where private persons asked for it, bat that 
several American courts and distingnished jurists had 
gone a step fnrther and applied this discretion to pro- 
ceedings on the part of the state herself. It pointed ont 
the evils of overturning a miuiicipal corporation long ac- 
quiesced in by the public and concluded that "the state 
herself may, by long acqniesence and by the continued 
recognition through her own officers — state and county — 
of a municipal corporation, be precluded from an in- 
formation to deprive it of franchises long exercised in 
accordance with the general law. The case made by the 
answer shows an acquiescence for nearly nine years, and 
a recognition by the governor, comity court, county clerk, 
oounty collector, and the whole of a population now over 
a thousand. If the answer be true, tiie corporation of 
Arkansas City should not now be held null and void." 

§ 26. To ^riiom granted, and interest required. ^- 
formation in the nature of a quo warranto is brought in 
the name of the state, that is, the name of the state ap- 
pears as the first party in the title of the action, and, 
when brought by the attorney-general, is allowed as a 
mattffl- of course, except where, as in preceding case, long 
acqniescence of some other reason would create great 
hardship. It may also be granted to a private person 

(H) 8S Ark. SL 
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who is called the relator, but it is not granted as a matter 
of course and the private person mast show some interest 
that will entitle him to have the action bronght. Thus, 
in Commonwealtii v. Clnley (27) where quo warranto was 
asked by the unsuooessful candidate for sheriff of Alleg- 
hany connty (who had been defeated by almost seven 
thousand votes), on the groond that Glnley was ineligible 
to the office, it was held that the relator had no snch in- 
terest as wonld entitle biirt to the action. Even if Clnley 
were ineligible that would not mean that the relator was 
elected, as there must be a plurality of votes, 
and Uie votes cast for an ineligible candidate are 
not generally treated as nullities. See Public Officers, 
§ 24, elsewhere in this volume. But in the case of munici- 
pal officers it is generally heJd that any citizen or tax 
payer has a sufficient interest to entitle him to the action. 
In the case of an action to oust a corporation from its f ran- 
chises, however, a very definite interest may be required. 
Thus in People v. North Chicago Railway Company (28) 
quo warranto was asked to keep the company from oper- 
ating its road beyond the limits of Chicago and from 
using steam power within the dty, on the ground that the 
act authorimng it to do so was nnconstitutional. The 
relator stated that he was the owner of real estate con- 
tiguious to one of the streets upon which the company 
was, as he claimed, unlawfully operating its railroad, 
bat the court said: "It is here shown that Jones is an 
inhabitant of the town in which the road is being oper- 

(37) 6S Pft. 8L 270. 
(U) 88 m. B87. 
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ated, and the owner of real estate therein ; but it is not 
shown that he is, either specdally as an individual or in 
common witii all the other citizens of the town, injured by 
the oonstmction and operation of the road." 
Section 4. Cbbtiobam. 

§ 27. ITatare. The writ of certiorari has sometimes 
heeoi. termed a writ of review. Like prohibition, and un- 
like mandamns, it lies to courts of inferior jurisdiction or 
to persons exercising judicial or quasi judicial functions. 
Unlike prohibition, however, it is not a prev^itive bnt a 
corrective meaaure. Prohibition lies to prevent further 
usurpation of authority, certiorari issues as a rule only 
after final judgmraits. Its purpose is to obtain the record 
from the inferior tribunal, and to oorrect at least juris- 
dictional errors appearing therein. 

§ 28. To review qnestlons of jurisdiction. Certiorari 
does not lie merely to determine whether the subject mat- 
ter acted upon was entirely outside the jurisdiction of the 
inferior tribunal, as, for instance, whether a justice of the 
peace had attempted to try a man for mnrder. Thus, in 
State V. Moniteau County Court (29) it was required 
by law that a petition for a liquor license filed in a county 
court should contain the signatares of a majority of the 
assessed, resident, tazpaying citizensj and the conrt held 
that this requirement was one going to the jurisdiction 
of the court which mi(^t be reviewed by certiorari. It 
said: '*The true function of this common law writ is 
generally to prevent inferior tribunals, wh«e there is 
no appeal or writ of error, from exceeding their jurisdic- 

(U) 4E Ho. App. S8T. 
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Hon; but it is not confined to cases where there is an 
entire want of jurisdiction; it may be resorted to where 
haviag jarisdietion, the tribunal makes an order exceed- 
ing its powers." 

§ 29. To review qnestions of law. In many states the 
courts have gone even further in outlining the scope of 
certiorari and have held it to lie to review all qnestions 
of law, whether going to the jurisdiction or not, where 
UMther appeal nor error would lie. Thus, in Faimington 
Water Power Company v. County Commissioners (30) 
where certiorari was asked to quash the proceedings of 
the commissioners in refusing to abate a town ta:E assessed 
upon the petitioner, the court said : ' ' The court is bound to 
determine, upon an inspection of the whole record, 
whether tiie proceedings are legal or erroneons." But 
unless expressly authorized by statute to determine 
whether the decision of a point of fact was contrary to the 
weight of evidence, the court cannot review questions 
of fact. Thus, in the last case the court said: "A writ 
of error lies only to correct errors in law and not to re- 
view the decision of a question of fact upon the evidmce 
introduced at the hearing in the inferior court.'* 

§ 30. Issued only to review judicial or quasi judicial 
action. The distinction between quasi judicial action, 
where a board or sometimes a single officer has to weigh 
evidence and pass judgment on it much as in a regular 
judicial proceeding; and discretionary action, on the one 
hand, where an official exercises his shrewdness or fore- 
sight, and ministerial action, on the other, where but 

(SO) 112 Maei. 208. 
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little discretion or jodgment are requited, was referred to 
in Fnblie Offices^ §103, elsewhere in this volnme. The 
distinction is also imjwrtant here. An instance of the 
exercise of cettiorari over a body not strictly jadi(ual is 
the case of Drainage Commissioners v. Griffin (31) where 
the commissioners had dedded that lands oatside the 
original district vme benefited by the drainage system 
and BO had enlarged the district to iDclnde t^em. The 
oonrt said: "The genra'al rale seems to be that this writ 
lies only to inferior tribnnals and officers exercising 
jadieial functions, and the act to be reviewed mnst be 
judicial in its nature and not minist^ial or legislative. 
. . . Bnt it is not essential that the proceedings shonld 
be strictly and technically judicial in the sense in which 
that word is nsed when applied to courts of justice. It is 
sufficient if they are what is sometimes called quasi jndi- 
cdal. The body of officers acting need not constitute a court 
of justice in an ordinary sense. If they are invested by 
the l^slatore with the power to decide on the property 
rights of oth»^, they act judicially in making their ded- 
sion, whatever may be their public character." In this 
case sufficient notice had not been giv^i the owners of 
land in the annexed district, and on account of the re- 
sulting lack of due process of law in the proceedings the 
judgment quashing them was affirmed. Anotiier class of 
quasi judicial proceedings in which craiiiorari is fre- 
quently invoked is that of removals for cause. 

§31. Same (omtinaed). A case where the tribnnal 
was held not to be acting judicially is that of In re Saline 

<n) 1S4 lU. 3S0. 
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Coonty Subscription (32) where the county court had 
snbscribed for $400,000 of the stock of a railroad com- 
pany, and certiorari was asked diarging a want of au- 
thority to m^e the snhseription and iasne the bonds. 
The eonrt said: "All the cases are inconsistoit with the 
idea that tiie exercise of a discretionary power given by 
law to the coonty court of Saline county, if it be given 
to make a subscription to the stock of a railroad, can be in 
any sense a judicial proceeding. A court has no discre- 
tion, but muat render judgment ficcording to the facts 
and the law, while this subscription might have been 
made or refused. The judges were bound, it is true, to 
act with good judgment, judiciously, but exercising a 
sound judgment is by no means synonymous with ren- 
dering judgment, and acting judiciously is not always 
acting judicially." 

§ 32. Inadequacy oi other remedies. It is generally 
stated that, if appeal may be had or a writ of error, 
certiorari will not lie. But this is not always true where 
appeal or error will not be equally effective. Thus, in 
State V. Ouinotte (33), on being advised of the result 
of a will contest in the circuit conrt, the executrix had 
applied to the probate judge to be reinstated, and her 
requeet was granted and the temporary administrator 
ordered to turn the property over to her, notwithstanding 
an appeal in the will contest. The court considered that 
relief by appeal would be inadequate, and on certi- 
orari quashed the order of reinstatement. 

(8S) 15 Ho. 52. 
(U) 156 MO. tU. 
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§ 33. Discretioii in granting. As with the other extra- 
ordinary remedies there is generally a very oon^deraUe 
discretion in granting the vrit. Thus in Newell v. 
Hampton (34) whwe a certiorari had heen granted to re- 
view a case involving a mechanic's li^ a motion was 
made to qnash the certiorari on the ground that it had 
been improvidently issued. The court granted the mo- 
tion and said: "The allowance of a writ of certiorari is 
a matter of sound judicial discretion. That it is not a 
matter of right necessarily follows from the fact that it 
may be d^ed in some cases, aa where there is other- 
wise an adequate remedy, or the point involved is not a 
matter of any serious complaint or injury. So where sub- 
stantial justice has been done, though the record may 
show the proceedings to be defective and informal but 
only technical errors or inaccuracies appear." 
Section 5. Habeas Cobptjb. 

§ 34. Origin and historj. It was declared as far back 
in the history of England as the Magna Charta (1215) that 
there should not be denied or deferred to any man either 
justice or right; but the first traces of the writ of habeas 
corpus as we have it to-day do not seem to go back of the 
fourteenth century. Then it seems to have been used as 
a means of relief from private restraint, hut it came to 
be used against the crown in the reign of Henry VH. 
Nevertheless, in the reign of Charles I the court of king's 
benoh determined that it would not lie either to bail or 
deliver a prisoner, though committed withont any canse 
assigned, in case he was committed by the special oom- 

^ (U) 1 Hvrel (Del.) 1. 
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maud of the king, or by the lords of tiie privy connciL 
This occasioned the petition of rights (1628), and this 
was followed soon afterwards by a statute allowing the 
writ even where the arrest had be«i made by the king or 
the privy coimcil, and requiring a determination to be 
made on the legality of the commitm^it within three 
coort^days after the retmn was made. Under CSiarles 
XL, fmiher abnaee crept in so that a third writ might 
be neceesary before the production of the party. This 
resulted in the famous habeas corpus act of Charles n 
(1679), which, however, only applied to the cases of per- 
sons committed or charged with crime, and then not to 
cases of treason or felony. Other cases were left to the 
oommon law. Some of the provisions of the new act 
were that the writ should be returned and the prisoner 
brought up within a limited term, according to the dis- 
tance, not exceeding in any case twenty days; that per- 
sons not making due returns, or refusing to deliver a copy 
of the commitment papers within dx hours after demand, 
or shifting the custody of the prisoner from one person 
to another should forfeit one hundred pounds to the per- 
son a^^eved for the first offense, and two hundred 
pounds for the second; and that no person once delivered 
by habeas corpus should be recommitted for the same 
offense on penalty of five hundred pounds (35). 

§ 36. Purpose of the writ. la Bz parte Coupland 
(36), Coupland claimed that be had been iUegally placed, 
by the provost marshal, in the custody of B. T. Allen, a 
colonel in the Confederate service; but Allen answered 

(36) S BlackHtone'i Comm. 180, ff. 
(86) 2« Tex. 887. 
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to the writ that before its servioe npon him Conpland 
had been drafted as a soldier into the Confederate aimy 
and that it was only in that capacity' that he was de- 
tained. In the lower court Conpland had be^i remanded 
to the custody of AHea. From this he appealed, and 
before this appeal had been heard had deserted. It was 
moved that the application should be continned: first, 
on the gromid that the conrt had no jurisdiction on the 
application if the relator were not present; and second, 
on the ground that if the oonrt had jnrisdiction, it would 
not exercise it while the relator was at large. The oonrt 
said: '"nia*e is no doubt that in answer to the writ the 
respondent must produce the body of the person alleged 
to be illegally detained, if in his custody or under his 
control at the service of the writ, unless ezcnsed from 
so doing by the oircnmstances indicated in article 149, 
code criminal procedure; and that a return to the writ, 
nimccompanied by the body, will be scanned with great 
caution (37). And althongh this is to prevent evasions 
of the writ and to secore the liberty of the citizen, yet, 
if the party has been released from custody previous to 
the service of the writ, its object and purpose has been 
accomplished, and the conrt will make no order on the 
subject. . , , The only object of ihe writ is to relieve 
the party detained from the illegal restraint; if this is ao- 
compUshed before the jurisdiction of the conrt attaches by 
the service of the writ, there is notbii^ npon which it 
can attach. It is not the object or pnrpose of the writ to 
punish the reepondait, or afford the party redress for 
his ill^ial detention. But the question occupies a 
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different attitude after the jnriBdiction of the court has 
attached. It cannot then be defeated by the wroQg- 
fnl action of either of the parties. It is expressly pro- 
vided by the code of criminal procedure, article 762, that, 
upon the hearing of an appeal in habeas corpus cases, the 
defendant (who undoubtedly must be understood to be 
the prisoner or party detained) need not be personally 
present." As it had the power, the court considered it 
desirable in the public interest to determine the api>eal, 
notwithstanding the absence of the relator, and held that 
the purpose of habeas corpus was to determine^ not 
whether the original caption was illegal, but whether the 
detention was; and that in this case his detention was 
due to the conscription and that, if errors had been com- 
mitted in that, appeal would hare to be made to the re- 
spondent's superior officers. 

§ 36. Paramonnt over all other writs. In Matson v. 
Swanson (38) s body execution had been levied against 
one Bodelson, whereupon he petitioned for a writ of 
habeas corpus. This was granted, and pending the hear- 
ing he was released upon giving bond. Suit was brought 
on the bond, and it was claimed that the bond was void 
on the ground that no habeas corpus should have issued 
to release a party held under body execution, or that 
at least he should not have been admitted to bail, 
until the return of the writ. But the court held that, 
whether error had been conmutted in the particular case 
or not, the oourt issuing the habeas corpus had the power 
in certain cases and therefore had jurisdiction of the 

(88) 181 in. 8BS. 
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snbjeet matter, and the sheriff was bound to obey its 
mandate. The coart said: "The moment the sheriff re- 
o^ved the writ of habeas corpus, the custody of the 
prisoner by virtae of the writ capias ad satisfaciandnm 
terminated and his custody by virtue of the writ of habeas 
coipna began, because the authority of all other writs 
gives way and yields to the authority of that writ" 

§ 37. Detention snffldent to warrant grant of writ. In 
Ex parte Snodgrass (39) it was replied to a petition for 
a habeas corpus that the petitioner had be^i 0Td»^ com- 
mitted to jail for contempt of court in not paying a fine 
of fifty dollars, but that he never bad been committed but 
had been permitted to be at large on his promise to protect 
the sheriff. It appeared that, having a child sick at home 
with diphtheria, he had promised not to leave the bed- 
side of his child, except to go to his ofSce and back. The 
assistant attomey-geoeFal claimed that this was not suffi- 
^ent detention to warrant the issuance of the writ, but 
the court said: "We dean it unnecessary to Miter into a 
long discussion of these articles, but suffice it to say that 
any character or kind of restraint that precludes an abso- 
lute and perfect freedom of action on the part of the re- 
lator authorizes such relator to make application to this 
court for release from such restraint. It certainly can- 
not be insisted that, if relator is ill^ally arrested, he 
must be placed in jail and thereby be subiected to addi- 
tional outrage, before he can apply to this court for the 
writ of habeas corpus." But it has been held in a number 
of cases that where a man is released on bul he will not 

(U) 48 Tez. Crim. Rep. SSfc 
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be considered as restrained so as eatitie him to the writ. 

§ 38. A, writ of lii^ht Unlike the other ^traoidinary 
writs, habeas corpus is a writ of right, and its issuance 
is not subject to the discretion of the judge or court 
issning it Bat on the otbw hand it is not a writ of 
course, that is, a writ issuable as a matter of course^ as 
is a sonuaons in an action for breach of contract Urns 
in Thomas ^m's Case (40) Chief Justice ^aw said: 
"lliis is a petition for a writ of habeas corpus to bring 
the petitioner before this court, with a view to his dis- 
charge from imprisonment upon the ground stated in the 
petition. We were strongly urged to issue the writ with- 
out inquiry into its cause, and to hear an argument npcm 
the petitioner's right to a discharge on the return of tiie 
writ This we declined to do, on grounds of principle 
and common and well settled practice. Before a writ of 
habeas corpus is granted, sufficient probable cause must be 
shown; but when it appears upon the party's own show- 
ing that there in no sufficient ground prima facie for his 
discharge, the court will not issue the writ ... It 
is urged that Hm is a writ of right and therefore grant- 
able without inquiry. But it is not a writ of right in 
that narrow and technical sense; if it were, the issuing 
of it would be a mere ministerial act, and the party claim- 
ing it mi^t go to Uie clerk and sue it out as he may a 
writ on a daim for land or money. It is a writ of right in 
a larger or more liberal sense; a right to be delivered from 
all unlawful iinprisonment." 

§ 39. Jurisdiction of Federal courts. Circuit courts 
of the United States have jurisdiction on habeas corpus 

(40) 7 Ciisb. 3U. 
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to dlBcharge from cnstody one who is hang reetralned 
of his liberty in violation of the national ConstitnticMi, bat 
who, at the time, is held under state process for trial on 
an indictment chai:gltijf him with an offense against the 
laws of the etateu That circoit courts may have this 
pow<f r follows from the fact that the Federal Constitution 
is "the snpreme law of the land." But when, the habeas 
corpus is sought because of the alleged nncoustitutionality 
of the law under which the indictment has been had, the 
Feders' 3onrts have often thought it unwise to interfere 
before the state conrts shall have opportunity thenuelvee 
to declare the aot unconstitutional (41). See Constitu- 
tional Law, §360, in Volume Xn of this work. 

§ 40. Juxisdiction of state oonrts. That state courts 
however, oanuot "under any authority oonf erred by the 
states, discharge from custody persons held by authority 
of the courts of the United States, or of commissioners of 
such courts, or by officers of the general govemmeiut, act- 
ing under its laws, results from the supremacy of the Con- 
stitution and laws of the United States' ' (42). But where 
a person is not held under such authority, the right of a 
state court to discharge by habeas corpus will not be de- 
nied merely because the proceedings involve "the deter- 
mination of rights, privileges or immunities derived from 
the nation, or require a ooustmction of the ConstituticMi 
and laws of the United States. ' ' This was held in Robb v. 
Connolly (43), where one Bayley had applied for a writ 
of habeas corpus against Bobb, who held him in custody 



(41) Bz parte Rorall, 117 V. S. t4L 

(42) Ibid. p. S49. 
(48) 111 U. S. 6». 
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under the warrant of the governor of Califonda and the 
oommission of the govea-nor of Oregon to take and receive 
him as a fugitive from justice. It was urged that the 
warrant of arrest and delivery was not in accord with the 
statutes of the United States on interetate rendition, bat 
the conrt said that the mere fact that this question of the 
laws of the United States was involved did not prevent the 
state Gonrt Arom taking jnrisdiotion, nor did it make Robb 
ftn oflicer of the United States so that one in his custody 
could not be released by the state courts. 

§ 41. Szcess of jorlsdictiaa in court committing pris- 
oaac. Persons can be released on habeas corpus not only 
where there was an entire lack of jurisdiction over the 
subject matter in the committing court, but also where the 
latter acted in excess of jurisdiction. Thus, in Ex parte 
Jasper Page (44) , where the prisoner on confession of guilt 
had been sentenced to ten years ' imprisonment in the peni- 
tentiary for grand larceny, whereas the highest penalty 
allowed by the law for the offaise was seven years' im- 
prisomnent, it was held that the court had exceeded its 
jorisdiction and the prisoner was ordered discharged. 

§ 42. Testing the crautitutionallty of laws. Habeas 
corpus is frequently used to get a quick test of the oonsti- 
tntionality of a law. Thus, in In re Jarvis (45), where 
Jarvis had been tried, convicted and sentwiced for vio- 
lating a peddler's Ucaise act, it was urged, on his appli- 
cation for a habeas corpus on the ground that the act was 
uioonstitutional, that the constitutionality of the act 
could not be attacked in this collateral proceeding, bnt 

(44) 49 Uo. »i. 
(46) 86 Kan. gS9. 
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that he skonld have raised the {mint in appellate proceed- 
ings. This the court denied, but on this precise point, 
however, there is aathority to the oontirary. 

g 43. Oaxtody of children. In Bast v. Vanvacter (46) 
the petitioner saed out a writ of habeas corpus to obtain - 
the custody of his infant c^ld, which had be^ placed in 
the care of the respondent, the grandmother of the infant, 
npcm the decease of the petitioner's wife, ^nce then the 
petitioner had remarried, owned a house and was engaged 
as a mechanic at good wages, snfiSdmit to maUe him to 
support the infant. The grandmother replied tliat the 
diild had been committed to her when an infant of about 
five months, that she was now nearly nine years old, and 
had come to look upon her as her mother. Quoting 
Hurd, the court said: "The term imprisonment usually 
imports a restraint contrary to the wishea of the prisoner 
and the writ of habeas corpus was designed as a remedy 
for him, to be invoked at his instance to sei him at liberty, 
not to change his keeper. Bnt in the case of infants, the 
illegal custody has been treated, at least for the purpose of 
allowing the writ to issue, as equivalent to imprisonment, 
and the duty of returning to sndi custody as equivalent to 
a wish to he free. ' * The oonrt held that ' ' the father is the 
natural guardian of his infant childrffli, and in the absence 
of good and anffici^it reaaona shown to the court or judg^ 
such as ill usage, grossly immoral principles or habits, 
want of ability, etc., is entitled to their custody, care and 
education,*' and so refused to reverse the decision of the 
court below giving the father the custody of the child. 

(M) 9W.Va.60O. 
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§ 4L Kelease on baiL In State t. Everett, aad State 
V. Potter (47) the defendants had been released on 
habeas corpus because the charges in the warrants for 
their commitment were uncertain. The appellate oonrt 
decided that the jndge granting the discharge had acted 
erroneonsly, and said: "In the zeroise of this general 
power, which in England appertains to the oonrt of the 
king's bench and here to the court of general seefflons^ 
there is no donbt t^at a judge before whom a prisoner is 
brong^t win look npon the commitment, if necessary, and 
will bail or rooand, acoording to drcnmstancee. And in 
admitting to bail, be should pay due regard to the statute 
regulating bail and shonid not admit to bail a perstai who 
is there expressly declared to be debarred from it, without 
some particular drcnmstances in bis favor. He should 
not undertake to determine folly upon the guilt of a pna- 
oner and set him at liberty, without bail and without day, 
however imperfectly the oSenae may have been charged 
in the commitment, or however strong the circumstances 
in his favor proved by affidavits or collected from exam- 
ination. Such a power does not exist in any judge, in 
tenn time or at chambers, when any ofTensd at all la al- 
leged; such power would be superior to the laws, wherever 
lodged. It woTild to all purposes be a dispensing power, 
as effectual and dangraous as any that has been claimed 
or eseroiBed under the most arbitrary governments." 

§ 45. Who entitled to the writ By the very nature of 
things the person iminisoned is entitled to the writ. Like- 
wise it may be granted to a parent for his child, to a mas- 

(47) Dadley (Ga.) 29G. 
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ter for his apprentice, to a gaardian for his ward, and to 
a wife for her hnsband; and in many cases the writ has 
been allowed to third persons where a proper interest has 
been shown, but it will not be allowed at the instance of a 
mere stranger. 

Section 6. Injunction. 

§ 46. Special limitation of treatmmt here. The gm- 
eral treatment of the injnnction wiU be fomid mider 
Equity Jurisdiction in Volume VII of this work. It is 
desired here only to distingui^ it from the other extraor- 
dinary remedies and to give an idea of its use against ad- 
ministrative officials. 

§47. An equitable reme<^. 'Die five extraordinary 
writs considered so far have been legal writs granted gen- 
erally by the court of king's b^idi, where the king was 
supposed to sit in person, and so termed prerogative 
writs; but any account of administrative law in the United 
States, at least, would be incomplete without at least a 
brief reference to the great remedy of the courts of equity, 
the injunotion. Indeed so important has become its nse 
in affairs of public concern that the cry of "government 
by injunction" is a familiar one. That cry was occa- 
sioned by its freqnent use in suppressing lawless acts 
such as mob-violence, boycotts and picketing in connection 
with strikes, and its use in that connection might well be 
considered here if it were not that its nse there is anal- 
agouB to its use in abating nuisances and is properly 
treated along with that subject. Bnt omitting that side 
of its use as a remedy in the administration of govera- 
ment, there remains a large field where it is a public law 
rather than a private law remedy. For the general char- 



n Google 



ESTRAOBDINAIIT EEMEDIES 247 

aeteristics of the writ wMch apply to it both in the pnblio 
and the private law, the reader is referred to its treatment 
nnder Equity Jurisdiction in Volume VI of this work. 

§ 48. DiBtinguiabed ftom mandamnB. High contrasts 
the injunction with mandamus as follows: "It is only 
when we come to consider the objects and purpose of the 
two writs that the most striking points of divergence are 
presented. An injunction is essentially a prev^itive rem- 
edy, mandamus a remedial ona The fonner is usually 
employed to prevent future injury, the latter to redress 
past grievances. The functions of an injunction are to re- 
strain motion and enforce inaction, those of mandamus to 
set in motion and compel action. In this sense an injunc- 
tion may be regarded as a conservative remedy, man- 
damus as an active one. The former preserves matters 
in statu qno, while the very object of the latter is to 
change the status of affairs and to substitnte action for in- 
action. The one is, therefore, a positive or remedial 
process, the other a negative or preventive one" (48). 

§ 49. When granted in lien of mandamnB. But where 
a mandamus is impossible, for instance, in the case where 
the time to act has not yet come, relief may be had by 
mandatory injunction closely resembling that which is 
generally obtained by mandamus. Thus in State v, 
Houser (49) a mandatory injunction, was asked against 
the secretary of state to compel his recognition of the nom- 
inees of the one of the two rival Bepnblican conventions 
of the state which had been recognized by the naticmal 
party organization, and the propriety of the remedy was 

<4S) High, mxtnordlnaiT Legal Rmiedlei, sec 6. 
(4») U3 W1& B84. 
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recognized by tite court. It said : "It most be conceded 
that by the general rule there is no effective legal remedy 
to prevent the allied threatened wrongful act or to re- 
dress it if commission thereof were permitted. The rrao- 
edy by mandamus is not available, generally speaking, in 
advance of some actual default in respect to a clear legal 
duty. ... If special circumstances may create an 
exception to that role, as suggested in the case cited, 
whether this case would fall within such exception is suf- 
ficiently involved in doubt to warrant a court of equity in 
opening its doon so far as it can afford a r^nedy, if the 
commissiDn of a great wrong is in fact impending as al- 
leged. * ' The court said that if tbey ^ould wait until the 
official were to take action, <Hily fourteen days might 
elapse before the election, which would not give time for 
proceedings by mandamus. 

§ 80. Distin^iiished trata probibitiML The essential 
features distinguishing these two writs have already been 
given (1 12, above). They are illustrated by Bluffton v. 
Silver (50), where a property owner had applied for a 
prohibition against the town and the contractor to prevent 
the carrying out of a contract for the laying of a sidewalk 
in front of bis property, which he claimed to be illegal. 
The court said: "It may properly be observed that no 
case was made for the issuance of a writ of prc^bition. 
The town council had full jurisdiction in the premises. 
.... Prohibition, if proper in the case at all, should 
have been obtained to prevent the making of tiie contract 
for want of jurisdiction, not the execution of it after it had 

(SO) m IniL MS. 
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been made. Injanction web the proper remedy to which, 
to resort, if there was occasion for any." But it seems 
dear that if prohibition had been asked before the making 
of the contract, it woidd have been denied on the gromid 
that the making of the contract was not a quasi judicial, 
bat a discretionary matter (§13, above). 

§ Dl. DJBtingniahed ft^im quo warranto. One of the 
best settled rules of the law is that injanction is not to be 
made use of to try the title to office. Ilins in Osgood v. 
Jones (51) the complainant was treasurer of Mrarimack 
county, his term of office extending ontil June 30, 1881, 
and until his successor should be chosen and qualify. 
The election judges declared the defendant elected and is- 
soed an election certificate to him, but the complainant 
claimed there had been fraud in the election and asked for 
an injunction to prevent his assnming the office. The 
court, quoting from High, said : "No principle of the law 
of injunctions, and perhaps no doctrine of equity juris- 
prudence, is more definitely fixed or more dearly estab- 
lished than that courts of equity will not interfere by in- 
junction to determine questions concerning the appoint- 
ment of public officers, or their title to office, such ques- 
tions being of a purely legal nature and cognizable only 
by courts of law. A court of equity will not permit itself 
to be made the forum for determining disputed questions 
of title to public office or for the trial of contested elec- 
tions, but will in all such oases leave the claimant of the 
office to pursue the statutory remedy, if there be such, or 
the common law remedy by proceedings in the nature of a 
quo warranto." 

(61) «0 N. H. HS. 
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In other matters than those involving a title to offieey 
however, the line is often very close between injunction 
and quo warranto, "nius the aathorities are pretty 
evenly divided as to whidi is tiie proper remedy when a 
municipal corporation attranpts to exercise its authority 
over territory not properly within the corporation limits. 
The question involved in such oases is whether the exer- 
cise of snch power is the nsnrping of a franchise by the 
monicipality, from which it is to be ousted by quo war- 
ranto; or merely an exercise of power in eioess of author- 
ity, to be restrained by injunction. 

§ 62. Distinguished fnsn oeirtiMiirl Injnnotion may 
not be used to usurp the place of certiorari in reviewing 
irregularities in the action of a quasi judicial board. Hius 
in Lane v. Morrill (52) an injunction was asked to restrain 
a joint board of selectmen and school committee &om 
establishing a new school district, on the ground that the 
board had admitted irrelevant and illegal evidence at the 
hearing before them, and that, influenced by such illegal 
and improper evidence they decided the matter differ- 
ently from what they otherwise would and against the 
manifest interest and right of the plaintiffs. The oourt 
said that the action of the board was dearly judicial in 
character and that the proposition advanced came to this, 
"that the oourt shall entertain and consider, on a bill in 
equity, any and all exceptions that may be taken to the 
admission or rejection of evid^ice before tribunals of this 
sort; and, what is more, if upon snch decision it should 
be found that the tribunal erred, the matter ia not to be 

(62) 61 N. B. 434. 
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sent bacJc to them for correction of their error, but the 
whole proceedings are to be practically annulled by the 
snmmaiy process of injunction. ' ' The court rejected this 
proposition and said that, whether certiorari would lie or 
not, if any remedy existed it would have to be found in 
proceedings on the law side of the court. 

1 63. IMstlngniBhed tnm. habeas corpus. Thouf^ 
like habeas corpus, injunction ia frequently made use of 
to test the constitutionality of laws, it is not likely to be 
confused with it. Habeas corpus is the great remedy for 
testing constitutional wrongs to the person, the injunction 
wrongs to property. 

1 54. Not used to omtrol discmtioiL 'Diat injunction 
may be used to prevent an official from illegal action, bat 
not to interfere with his discretion, is illustrated by the 
oases of American School of Magnetic Healing v. HcAn- 
nulty, and Bates t. Payne (53). In the former case, in- 
jmiction was allowed against a postmaster, acting nnd^ 
instructions from the postmaster general, to prev^it him 
from excluding from the mails certain tracts on mental 
healing on the ground that they were fraudulent. The 
court said that the exclusion of matter which was not 
firandulent was contrary to law and enjoined it. lit the 
second case, the plaintiff wished an injunction to compel 
the recognition of a certain series entitled "Masters of 
Music" as a periodical publication and entitled to be re- 
ceived as second-class mall matter. The court said: 
"The rule upon this subject may be eommarized as fol- 
lows: "Where the decision of questions of fact is commit- 

(63) 187 U. S. 94; 194 U. 8. 107. 
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ted by Congress to the judgment and diBcretioa of the 
head of a department, his decision th^ein is condnsive; 
and even upon mixed questions of lav and fact, or of law 
alone, his action will cany with it a strong presumption 
of its correctness, and the courts will not ordinarily re- 
view it, although they may have the power, and will occa- 
sionally exercise the right of so doing." 

§ 66. To prevent officen acting under unconstitatioiud 
laws. It has long been the practice to allow injonctiona 
against tax officials and the like, acting under nnconstitn- 
tional laws, where the damage would be irreparable and 
the other requisites of an injunction are present. In those 
cases the threatened injury to property is immediate and 
in the nature of .trespass, but of late years there has beoi 
a strong tendency to extend the scope of the injonction so 
as to allow it in cases very far removed from trespass. 
Thus the courts will enjoin the action of state railroad 
boards in enforcing rates prescribed by the le^slatore, 
where the conrt considers that the enforcement of the par- 
ticular rate in question will deprive the raOroad of its 
property without due process of law. 

§ 56. Taxpayer's action to restrain unlawful expendi- 
tores of money. One of the most frequent uses of the 
injunction against officers is to prevent the unlawful ex- 
penditure of money. Especially is this so in the case of 
counties and municipalities. Thus in Davenport v. Elein- 
schmidt (54), where a city council had granted an ex- 
clusive right of selling water to the city for a period of 
twenty years at a minimum rate, it was hdd that any tax- 

<6i) 6 UonUna. G02. 
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payer, on behalf of himself and othera, had tiie right to 
institnte proceedings in a oonrt of equity to prevent the 
misapplication of pablic fnnds by mmiicipal officers, on 
the gronnd that the threatened ille^l contracts wonld in- 
crease the bnrden of taxation and thus bnrden the plain- 
tiffs. Bnt it has been held that the mere fact that the 
plaintiff is a resident is not sufficient to entitle him to 
bring the action (55). 

§ 67. To rsetrain oollection of assessment. Injonction 
is frequently nsed to restrain the oollection of assessments, 
where the officials hare not jnrisdiotion over the person 
or the property, or threaten to act in some other way that 
wonld be depriving the plaintiff of his property without 
due process of law. Bnt, where the assessment ie clearly 
illegal, the conrt may oonsider that no snch injury will 
result as to call for equitable interference. This was the 
case in Stuart v. Palmer (56). There an asseBsment for 
a local improvement had been made without notice to, or a 
hearing, or an opportunity to be heard, on the part of the 
owner of the property to be assessed; and the court held 
that, if carried out, the effect would be to deprive the 
owner of bis property without due process of law, but it 
also held that, as the invalidity of the assessment would 
always appear, it would constitute no such cloud on title 
as would call for the interference of a court of equity. 

§ 68. Exercise of police powers not generally inter- 
fered with. Courts of equity are loath to interfere with 
the ^orcement of police regulations, even where they are 
more or less arbitrary and cause substantial injury. Thus, 

(66) Caratben r. Harnett, ST Tex. 127. 
(66) 7* N. T. 188. 
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an injunction was refused by whicli it was sought to re- 
strain the police authorities of New York city from 
placing policemen in front of a public honae in which 
gaests had been repeatedly subjected to unjust, exorbitant 
and illegal charges, and from giving warning to strangers 
about to enter to be oarefnl (57). But instances have not 
been lacking in recent years where snch interference has 
occurred. Ordinarily the proper remedy where police su- 
pervision is exercised In an arbitrary and unlawful man- 
ner is an action for damages or a criminal prosecution. 

(67) PreoOorlU t. Kennedy, 34 How. Pr. 414. 
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LMtonr fn I«w, Unlrexil^ of Ohinio. 



msoimoTioH. 

§ L Origin of subject. In its origin, the field of law 
designated by the term Conflict of Laws or Private Inter- 
national Law, is part of the English common law, and thus 
is in force in jurisdictions which, like onr American states, 
derive their tinwritten law from that system. 
255 
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§ 2. 7ancti(Hi oC its rales: Qaestioiui of jurisdiction 
of law. As may be inferred from the name given to this 
topic of law, it concerns itself with the conflicting mles of 
different states and nations. These may come into con- 
flict in fnmishing the law to be applied to a cas^ or in 
providing the court which is to apply the law. 

The conflict may arise in supplying the law. Of this 
an instance occurs when the individnal whose rights are 
to be determined has been placed in sndi a physical posi- 
tion that it may plausibly be contended that each of two 
sovereignties should provide the law applicable to the case 
in hand. The laws of these sovereignties may differ; 
under the laws of one he may have rights, and, under the 
other, none. Another instance occurs when he goes into 
the territory of another sovereignty and there contends, 
in ascertaining his rights, that he has carried with him the 
laws of the state from whence he came. The various posi- 
tions in which the individnal may be placed, where it may 
be plausibly contended that the laws of more than one 
sovereignty should apply to him, will be takrai up fully 
in the body of this topic. Even though the rule ultimately 
applied is that of a single sovereignty, a plausible conten- 
tion may be made that the law of some other state should 
be applied. Some rule to solve the problem is required. 
The principles of Conflict of Laws are concerned, in part, 
with furnishing rules to determine whidi of two or more 
conflicting bodies of law shoold be drawn upon to ascer- 
tain the rights of parties. 

§ 3. Same: Qnestions of jurisdiction of oonrts. The 
law of this subject is not confined, however, to furnishing 
mles to decide which of two or more antagonistic juris- 
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dictions should provide the proper law for the deter- 
minatioa of rights ; but it also prorides rules to determine 
whi<di of two or more judicial tribimals shall decide given 
controversies of law or fact. This conflict may arise in a 
variety of ways. An individual may have come but tem- 
porarily into the territory where the oonrt sits, and he 
may contend that the court, by reason of his mere tempo- 
rary presence, has no power to pass upon the controversy 
between him and the moving party (the plaintiff). He 
may, on the other hand, never have been in the territory, 
but may have property there, which the court has tah^i 
to satisfy the claim of the moving party. Here, again, 
he may contend that <»ily the court wh»% he resides has 
the power to alter such a judgment as would validly per- 
mit the moving party to apply the property to the satis- 
faction of his dainL The conflict may be presented in 
other ways to be more folly discussed. Conflict of Laws 
deals with the solution of sach problems, as well as those 
indicated in the preceding subsection. 
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JUBI8DZ0TION TO F&OVIDB LAW. 

SboTION 1. MiOBATIOir. 

S 4. la, goDoraL Among dvilized people it is scarcely 
conceivable that any territory shoTild be entirely without 
some law. Yet, it may perhaps be said with safety that 
an undiscovered, nnlnbabited territory has no laws. 
Every territory inhabited by civilized people, however, 
has laws for the determination of rights between men. 
To modem thought, every man residing or being in any 
territory onght to be snbject to some law, by virtue of 
which he may determine his personal and property ri^ts 
as against his neighbor. He should be assured that some 
rule is provided by the territory in which he resides or 
happfflis to be, by which any attack upon his person or 
property may be redressed or prevented, and, further- 
more, that, if sach an attack is made, there is at bis 
service a body of applicable law, furnished either by the 
unwritten customs of the conmmnity, or by some le^sla- 
tive action, by which he can determine and ^iforce his 
rights against the attacking party. On the other hand, 
if he is aocased of having committed a wrong against an- 
other individual of that territory, or against the inhab- 
itants of the entire territory, he ong^t likewise to have 
racb a body of law to whidi he may resort to determine 
whether he has committed such a wrong, and not be left 
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to be dealt with arbitrarily, without any mle of oondnet 
§ 6. Settlement of uninhabited country by migratiott. 
If an nninhabited country can be said to have no law, 
snch a condition cannot exist after civilized people settle 
it They require laws by fl*ich to fix their rights and 
determine their controversies. But where shall this law 
come fromt The territory had none before it was settled, 
and the settlers have never met in a body or in a repre- 
sentative assemUy to adopt a code of laws. Under snch 
conditions, the mle is that these settlers are governed 
by the laws of the territory from which they migrated. 
They have always lived under them and are acquainted 
with them, and, perhaps, with them only, and naturally 
reach back to them and make them the rule to guide their 
actions. An English court has said: "Where English- 
men establish themselves in an uninhabited or barbarous 
comitry, they carry with them not only the laws, but the 
sovereignty of their own state" (1). 

In McKemion v. Winn (2) the court said: "When peo- 
ple from all parts of the United States . . . settled 
the country known as Oklahoma, built cities, towns and 
villages, and began to carry on trade and commerce in all 
its various branches, they brought into Oklahoma with 
them the established principles and rules of the common 
law, as recognized and promulgated by the American 
courts." This rule is generally followed. 

It mnst be noted, in this connection, that no question of 
Conflict of Laws arises when rights are to be determined 
under the laws of the newly-settled territory. It is a mere 

(1) Advocate General t. Done^ 2 Hoon P. C. (N. B.) 23. 
<l) 1 Oklahoma, 8S7. 
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matter of ascertaining whetiier the new inhabitants have 
any laws at all, before they have enacted any, and it is 
seen that they have. Neither do they enforce the law of 
the territory from which they migrated, as the law of 
that territory, but as the law of their own territory. No 
question of a conflict between the laws of one sovereignty 
and those of another is presented in a case where the 
rights of the settlers are being determined. 

§6. Settlement of inhabited oountry by migration. 
In the preceding subsection an instance was fpvea. of bow 
a body of law may migrate to another country, so to 
speak, with the individuals who lutve lived under it, and 
become the law of that country. Still another illustration 
of the movemoit of law occnrs where a migration of a 
number of people with fixed laws and customs takes place 
into another territory, inhabited by people also having 
fixed laws for their regulation. A very conspicuous in- 
stance of such a movement occurred when settlers from 
the eastern part of the United States moved into what is 
generally termed the Mexican cession, or that territory 
which Mexico ceded to the United States. From the Mex- 
ican cession several states were made, and among them 
Utah. These states were all settied by persons coming 
from other states and territories. At the time of settle- 
ment they were inhabited by people who adhered to the 
laws and customs of Mexico. Mexico, in turn, derived its 
laws mainly from the civil law or the laws of Bome. 
According to the civil law it was not necessary that a 
contract for the purchase or sale of land be ervidmced by 
an instrument in writing. According to tiie common law, 
•when it is reoognized that tiie En^h statute of frauds 
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is a part thereof, such a contract, to be binding npon the 
parties, mnst be written. If two persons m Utah made 
a verbal contract for the purchase and sale of land, in 
the early days of the settlranents there, some donbt mnst 
have been thrown upon the validity and enf orceabilify of 
sneb a contract. 

§7. Same: When newonneni are in'edoiiiinaat. If 
the conrts, in passing upon this conflict between the bodies 
of law that might have supplied Utah with a rule to gov- 
ern such a case, had followed the ordinary rule, they 
ahould have held the contract enforceable, as the law of 
the early inhabitants of Utah and not the law of the set- 
tlers should control. An English court has said, with ref- 
erence to a settlement made in India: "The first settle- 
ment made in India ... was a settlement made by a 
few foreigners for the purpose of trade in a very populoua 
and highly civilized country. ... If the settlement had 
been made in a Christian country of Europe the settlers 
would have become subject to the laws of the country in 
which they settled" (3). 

A different result was, however, at times reached by 
the courts of that region, which adopted the view that 
the law the settlers had formerly lived under had become 
a part of the country they had settled. Such a result is 
justifiable where the settlers come in such numbers that 
they are the predominant element in a commnnity. When 
their numbers become great and their ideas and institu- 
tions influential and powerful, a tendency to lose sight of 
the laws of the early inhabitants results. Where that has 

(S) AdTOCBts Otnem t. Douee, 2 Moors P. a (N. B.). ». 
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occurred the conrts have not hesitated to hold that the 
settlers were not bound hy those alien laws of a foreign 
country, but by those they brought with them (4). Bat 
the occasion for a conflict of the laws ity which rights 
are to be determined is presented, and must be passed 
upon by the oourts, guided by some known rule of law. 
Section 2. Tempohaet Accebmon of TEBBiroEY. Ships. 

§ 8. In gvaani. A fertile field for the application of 
the rules of Conflict of Laws is afforded where there has 
been an accession of territory governed by laws of its own 
to another nation having also its own laws. A ^mple 
form of such accession, though only temporary, occurs 
when a ship flying the flag of one nation comes within a 
m^ne league (three miles) of another nation, or where 
it anchors in a harbor of another. 

As preliminary to the consideration of this form of 
accession, let ira determine by what law a ship is governed, 
when sailing on the high Beas. A unique feature of the 
dual character of the law governing vessels sailing from 
American states will also be mentioned, as it illustrates 
the opportunities that exist for a conflict of laws. 

§ 9. Ships on the high seas. For many purposes, a 
ship is deemed in law a floating island (5), as it were, a 
detached portion of the mainland, of the nation from 
which it hails and whose flag it flies. In Seagrove v. 
Parks (6) it was sought to bring a proceeding in foreign 
attachment against one who was a naval officer on the 
royal ship "Cockatrice," sailing on the high seas at the 

(4) Flrat National Bonk t. Klnner. 1 Utah, 100. 
(6) Forbes t. Coctaranfl, S B. * C. 448. 
(«) [18»1] 1 Q. B. 66L 
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time. In order to be entitled to bring such a proceeding, 
it was necessary for the complaining party to show that 
the defendant was ontside the territorial boundaries of 
England. It appeared that the defendant was on a ship 
on the high seas, and it was decidefl that a snbetitnted 
service, proper only where the defendant was outside the 
territorial jurisdiction of England, could not be per- 
mitted, the court saying: "As long aa the defendant is 
on board his ship, he is within the jurisdiction." If a 
vessel ia thns still a part of the territory whose flag it 
flies, the law of that territory should naturally control the 
rights of the persons on board, as between themselves. 

§ 10. Same: lUiutrations. Another instance in 
which a court acted upon this rule is to be found in Mc- 
Donald V. Mallory (7). In that case a vessel was regis- 
tered in a port of the state of New York, and was owned 
by citizens of that state. While on the high seas, beyond 
the physical boundaries of any state or nation, the owners 
by their negligence caused the death of another. By a 
New York statute damages could be recovered from those 
who caused death by negligence. This is a statutory right, 
and does not exist at common law. It was contended that 
the New York law could not be in force on the vessel at 
the time the injury was committed. The court said : "It 
is clear that, in order to maintain this action, it is neces- 
sary to establish that the statute law in question was 
operative on board of the vessel upon which the injury 
was conomitted. . . . Hie locus in quo was not within 
the actual territorial limits of any state or nation, nox 

(7) 77 New York, HI 
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was it subject to the laws of any government, Tmless the 
rule which ezisto from necessity is applied, that every 
vessel on the high seas is constructively a part of the ter- 
ritory of the nation to which she belongs, and its laws are 
operative on board of her." It held that the law of New 
York was applicable, thus iUnstrating the role that a ves- 
sel on the high seae, entirely beyond the territorial boun- 
daries of the nation to which she belongs, is constructively 
a part of the territory of that nation, and that that nation 
furnishes the law for the vessel. 

Although the case of Norman v. Norman (8) was not 
expressly decided on such a principle, it is consistent with 
it. That was an action to declare void a marriage solemn- 
ized on board a vessel from California, because the mar- 
riage ceremony bad not been performed according to the 
requiremento of tiie law of California. The court held 
that the parties had not entered into the marriage rela- 
tion, as they had not followed the California statute in 
performing the ceremony. The case is explainable on the 
basis that the vessel was a floating part of California, 
and that the statutory method of solemnizing a marriage 
prescribed by California was applicable to all persons on 
board the vessel. 

§ 11. Same: Fweignen oa board. This kw applies 
not only to citizens and inhabitants of the nation from 
which the ship sailed, but to foreigners as well; it con- 
trols not only the civil rights of the parties on board, but 
it also makes criminal act's, done on board, offenses 
against the criminal laws of the ship 's nation. In Begina 

(8) 121 CaUfomla. 689. 
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V. Sattler (9), the court said that any pereraw on board an 
English ship on the high seas, not within the territory of 
any foreign nation, whether such persons be foreign or 
English, are as much amenable to English law as if they 
were on English soil. It was held that a foreigner who 
had killed another on board an English ship was guilty 
of murder, 

These cases, where the vessel at the time the right 
arises is not within the territorial jurisdiction of some 
other nation, bat on the high seas, do not present a con- 
flict between the law of the nation to which the vessel 
belongs and some other law. A single law, only, can with 
any plausibility be made applicable. It points, however, 
to the possibility of such a conflict, when the vessel, carry- 
ing with it the law of its nation, sails into the harbor or 
port of another nation, and thus makes it conceivable 
that the nation where the ship pl^sically is may have 
some voice in determining by what laws it shall be 
governed. 

§ 12. Same: From Axaetioaa states. The rule stated 
in the preceding subsection is of general application. 
Owing to the dual character of the law-giving power In 
the states of the Union, a unique and peculiar condition 
results as to what law controls a vessel that sails from 
one of the states. As to certain fields of law the states 
have retained their power to legislate and to provide the 
law to be applied; as to others they have delegated the 
law-making power to the national government. The fact 
that such a division has been made has a bearing upon 

(9) 1 D. * B. 626. 
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the law to which is aabject a vessel on the high seas flying 
the flag of a state. The division is made between laws 
regulating civil rights merely and those regulating crimes 
on the high seas. As the latter have been placed under 
the exclusive legislative power of the Federal govem- 
ment, the ciiminal codes of the states have no application 
on board their vessels after they leave their boundaries. 
On the other hand, the same vessel looks to the laws of 
its state te provide the rule to determine the civil rights 
of the parties on board (10). 

§ 13. Same: Illustration. A conflict of laws has re- 
sulted in a few cases, as a result of the failure to perceive 
the composite character of the law regulating a vessel 
sailing from a state of the Union. In Crapo v. Kelly (11) 
a vessel saUed from the state of Massachusetts, and, 
while on the high seas, an insolvency proceeding was 
brought against the owner in Massachusetts. By virtue 
of this proceeding it was claimed titie bad passed under 
the laws of Massachusetts to the owner's assignee in 
insolvency. After these insolvency proceedings had been 
taken, the vessel came within the boundaries of the state 
of New Tork, and an attachment was levied on her there 
to satisfy a claim against the former owner. If, at the 
time the vessel was on the high seas, the laws of Massa- 
chusetts controlled, the subsequent attachment on the 
ground that the vessel was still owned by the insolvent 
was void, as a new owner had stepped in. If, however, as 
was contended, the law of the Federal government alone 
was operative when she had gone upon the high seas, then 

(10) McDonald v. Hallory, 77 New York, 646. 
(XI) 16 WaU. (D. 8.). 610. 
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the insolvency proceedings nnder If assacfansetts law had 
no effect The comi held the Massachnsetts law was 
applicable to control this dvil matter, and that aa to such 
matters the Federal laws did not apply. The vessel was 
controlled by the state law in civil matters, and by the 
Federal law in criminal. The title of the assignee ao- 
qoired by operation of the Massachnsetts law, was sos- 
tained, to the exclusion of any Federal law. 

3 14. Slips vithin foreign tcnitny. ^lips suling oa 
the high seas do not present cases ol acces^on of the 
territory of one nation to another. When such floating 
territory has arrived within three miles of snch nation^ 
or entered a port or harbor, it can then, for the first time, 
be said that the territory of a foreign nation has beea 
added to its territory. Fnder sacb conditions, by whose 
laws shall the newly, thon^ temporarily, added territory 
be governed f What nation shall snpply the laws to reg- 
ulate the rights of those on board — the law of the nation 
from which the vessel came, or the law of the nation where 
it has arrived or anchoredf If the mov^nent were simply 
a movranoit of a railway train from one state into an- 
other, the law of the state where the passengers and train 
were, as a physical fact, would control This wonld be 
stated as the mle without mnch hesitation. 

§ 15. 8am»: Criminal aote <m ihipi. In the case of 
sea-going ships the answer cannot be so readily given. 
In Begina v. Lesley (12), certain subjects of Chili in 
Sontfa America were banished by the government &om 
Chili to England. The defendant, the master of an Eng- 

(13) 8 Cox o. a sav. 
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lish merchant vessel lying in the waters of Chili, con- 
tracted with the govemment of Chili to take the ban- 
ished persons to England. They were placed npon the 
vessel and taken by the master to Liverpool. The ban- 
ished persons brought a criminal action against the mas- 
ter for having falsely imprisoned Qiem. on the English 
ship. Two points are raised in the case: First, conld 
the master be made criminally liable for what he did 
within three miles of the shore of the govemmrait of 
Chilif As to this the court answered he could not be. 
The court said: "Although an English ship in some re- 
spects carries with her the laws of her country, in the ter- 
ritorial waters of a foreign state, yet in other respects she 
is subject to the laws of that state as to acts done to the 
subjects thereof." The court here recognized that, as to 
acts done to the banished men while the ship was in Chil- 
ian waters, the English law had no power to punish, an- 
other law being effective. The second point determined by 
the court was that, as to the act of continuing to keep the 
banished men imprisoned after the ship had left the Chil- 
ian waters, the master was guilty of a false imprison- 
ment and sentMiced him. The latter point is merely an 
application of the principle before stated, that, on the 
high seas, the nation whose flag the ship flies furnishes the 
law to which those on board owe obedience. 

§16. Same: (oontiuaed). In Wildenhus's Case (13) 
a subject of Belgium, whose name was Wildaihus, was 
one of a crew of a Belgian steamship, Nordland, lying 
moored at the dodi of the port of Jereey City, New Jer- 

(18) 120 u. a. 1. 
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Bey. An affray occnrred between Wildenhus and another 
while on board, and Wildenhus stabbed the other with a 
knife and wounded him so that he died. The police 
anthorities arrested Wildenbns, and placed bim in a com- 
mon jail to await bis trial. While thns imprisoned he 
brongbt a habeas corpus proceeding to get his freedom. 
He did this on the theory, that, be being on the Belgian 
ship when the deed was done, he bad not broken the laws 
of New Jersey, but the laws of Belginm, if any. For 
violating the laws of the latter country he ought not be 
punishable in New Jersey. The conflict was created by 
the physical presence of the Belgian vessel, with its Bel- 
gian laws, in the territorial bounds of New Jersey. The 
court held the New Jersey law applied, explaining it thus : 
"By comity it came to be generally understood among 
civilized nations that all matters of discipline and all 
things done on board which affected only the vessel or 
those belonging to her, and did not involve the peace or 
dignity of the country (where the vessel was stopping), 
or the tranquillity of the port, should be left by the local 
government to be dealt with by the authorities of the 
nation to which the vessel belonged." From this case the 
rule is dedncible that, generally, private vessels from an- 
other nation are governed by the laws of that nation, ex- 
cept as to acts which are of snch grievous character that 
they disturb the pnblic tranquillity. Those are governed 
by the law of the locality of the ship. 

S 17. Same: Pnblic TOBsels. In the case of Forbes v. 
Cochrane (14) a British squadron was 8tati(med at the 

(U) 3 B. * C. 448. 
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mouth of St Maiy's river in Florida. At that time 
(1815) Florida was still a Si»mish province and slaveiy 
vas permitted there. Several of plaintiff's slaves es- 
caped from him, took r^nge on the ship ' * Terror Bomb, ' ' 
and Sir (George Gochraae, the rear admiral, refoaed to 
make than rettum or to give the owner any assistance. 
Slavery was at that tune prohibited in Enj^aad. The 
owner brought soit in England against Cochrane, the ad- 
miral, for the injury sostained in the loss of his slaves. 
The defense made for the admiral consisted in an appli- 
cation of a principle of oonfliot of laws. The contention 
was made that the "Terror B(Hnb" was a part of British 
territory and was free soil, that as soon as the slaves came 
on board they were free men, and that the Spanish law 
of the neighboring territory where slavery prevailed had 
no force on board the ship. The conrt so held, saying, 
"The moment tiiey got on board the English ship there 
was an end of any right the plaintiff had, by the Spanish 
law, acquired over them as slaves." Jn this case the ves- 
sel involved was a public vessel, a war vessel owned by the 
British govemmoit. The act of permitting the slaves to 
remain on board the vessel wae not a crime end nothing 
occurred to disturb the tranquillity of the inhabitants of 
Florida as in the WUdenhns case. The role is, however, 
in a case where the vessl involved is a war vessel, that 
only the nation to which the vessel belongs has the r^ht 
to punish for such a crime, and it alone furnishes the law 
to be applied and determines whether under that law a 
crime has been conmiitted. 

S 18. Only (me law applicable to a single matter. Tn 
some eases, ooorts have taken, the indefoisible poEdti<Mi 
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that the law, either of the vessel, or of the mainland near 
which it is, may be applied, and that those on board are 
amenable to both. In Begina v. Anderson (15) a mer- 
chant vessel sailing under the British flag had entered 
the Qaronne Biver in France, boond for Bordeaux. It 
had proceeded about half way np the river to Bordeaux, 
which was ninety miles from the Atlantic, and at the time 
the offense charged was committed was about three hun- 
dred yards from the nearest shore, the river being aboat 
half a mile wide at that place. The vessel belonged to 
the port of Yarmouth, in Nova Scotia, bnt was registered 
in London and was flying the British flag. The defend- 
ant was an American citizen. The crime charged was 
murder, and this belonged to the class which disturbed 
public tranquillity of the French nation and made the 
French law applicable. The English court held that the 
defendant was subject to British law, and convicted him 
of manslaughter. It said: "Although the prisoner was 
subject to American jurisprudence as an American citi- 
zen, and to the law of France as having committed an of- 
fense within the territory of France, yet he must also be 
considered as subject to the jurisdiction of British law, 
which extends to the protection of British vessels, though 
in ports belonging to another country. . . . The only 
effect of the ship being within the ambit of French terri- 
tory is that there might have been concurrent jurisdiction 
had the French claimed it." 

S 19. Same: Oritidsm of contrary view. The court 
concedes in its opinion that, vrhai an act disturbs the 

(IE) 11 Ooz C. C. 18B. 
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tranquillity of France, French law Bhonld controL With 
this ooncesBion the conrt should have held that the 
Fren<^ law, and it alone, shonld be applied, and that no 
nation had been offended hy the commission of the deed 
except the French nation. It was its privil^^ to pnn- 
ish and no other nation shonld have done bo. As stated 
by the court in Swift v. Philadelphia and Reading Eail- 
road €o. (16): "There cannot he separate systems of 
law over the same subject matter, and the same territory, 
emanating from separate sources of authority." Unless 
such a role is adopted and followed, an individual may 
find himself in duty bound to do an act by the law of one 
nation, whidi by the law of another he is prohibited from 
doing. Under such a concurrent law-providing rale as 
the Anderson case supports, the individual would be 
guilty at all events, under one nation or the other, whether 
he acted or failed to a«t The composite character of the 
law applied to vessels sailing from the American states 
presents this concurrent element. In those cases, how- 
ever, the laws of the state regulate the civil topic and the 
Federal laws do not interfere. On the other hand, the 
Federal laws regulate the criminal topic, and the state 
criminal laws have no application. In this way, the con- 
current legislation for the vessel is harmonized, and no 
inconsistency can result, as in the case instanced where 
the laws of two nations apply to the same topo— the tepio 
of crimes (the Anderson case). 

§ 20. Sommaxy. This section has dealt with the tenir 
porary accession to one nation of the floating territory of 

(16) 64 Federal, B8. 
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another. The accession is for a brief period of time only; 
furthermore, it is made to many nations with diverse 
laws. This twofold reason explains the existence of the 
mle that the law of the nation from which the vesseJ sails 
shonid control the rights of those on board and 
determine their correlative duties. The cases examined 
in this section illnstrate that the law of the vessel's 
nation follows her and prevails over the law of the terri- 
tory near which she may be. It provides the rule of con- 
duct in civil and criminal matters when the vessel is a war 
vessel, a ship owned by the government. On the other 
hand, when the vessel is owned by private individuals, 
such as merchant vessels commonly are, then the law of 
the vesBel's nation is again applied except in the case of 
crimes whic& disturb the public peace and tranquillity. 
The law of the nation where the vessel is defines these, 
and only that law should be capable of being violated. 

SbCTION 3. PSBUAinilT ACCESSION OF TeBBTTOBT. 

§ 21. In general. In the consideration of the perma- 
nent accession of territory and the conflicts that may 
result therefrom, different forms of such accession de- 
serve attention. There is a form of accession in which no 
laws are brought with the territory, as is usual in cases of 
accession. Another form of accession is found where the 
territory added brings with it a complete set of laws. Al- 
lied to this form is the addition to the United States made 
ni)on the admission of a new state into the Union. 

§ 22. Accession of strip adjoining national ghorea. 
Among nations there is a tacit understanding that, if any 
nation desires to add to its jurisdiction and to subject to 
its laws and government a strip of the high seas one ma- 
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line league in width, vriuah borders on its bonndariefs it 
may do bo. If Boch addition is made, the strip is taken 
vithont laws, and no conflict can result between the laws 
of the newly added strip and the mainland. In Begina 
V. Keyn (17) the defendant was diarged with the crime 
of manBlanghter. He was in charge of a foreign Teas^ 
which was sailing on the high seas within a marioe league 
of the English ooast Through his negligence he ran the 
vessel against another vessel, broke a hole into her, and 
she sank. The deceased, whose death defendant is ac- 
cused of having caused, was on board the latter ship and 
was drowned. It seems to have been conceded that, if the 
English law was af^Ucable on the high seas, then defend- 
ant was guilty. The court held the English law was not 
extended to the high seas. The majority of the oonrt 
took the position that sudi an extension of the laws could 
only be made by an express enactment of Parliament 
The minority took the view that a custom of applying 
English law to that strip of sea was sufficient The de- 
fendant iiot haviug violated the English law against 
manslanghter, as it did not exist where the deed was done, 
was found not goilty. 

§23. Same (oontlnned). The question has arisoi, 
what laws are applicable to the ioland bays, Tormed by 
the high seas, which are less than two marine leagnee 
from headland to headland. In Oommonwealth v. Kan- 
dliester (18), defendant ^ citizen of Bhode Island, was 
charged with seluing for fish in the waters of Buzzard's 
Bay in Massachusetts. Hie bay was more than one, but 

(17) II Cox C. C. 40S. 

(18) lU UuswshnMtti, SO. 
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less than two, marine leagues from headland to headland, 
bnt at the pomt where the offense was oommitted the dis- 
tance to the shore of the hay was more than a league. It 
was contended that, as the place where the act was com- 
mitted was more than a marine league from the shore, 
defendant was not gnilty, and that he was amenable only 
to the law of Bhode Island, the state of his ship. The 
court held, however, that he was amenable to the laws of 
Massachusetts. This was so held by the court by virtue 
of a rule of law that states have jurisdiction, as a com- 
mon law right, of all inland arms of the sea ; that is, those 
bays that are less than two marine leagues from headland 
to headland. The contest in this case was similar to that 
in Begina v. Keyn, above, and the ultimate question was 
whether the laws of MaEeachusetts extended over the bay. 
The court held they did. 

§ 24. Aooenion by dlsoovsry. Accession to a nation 
may occur by the discovery of new lands, as in the case 
of America. When such land is uninhabited, or peopled 
by savage tribes having no recognized laws, the newly 
discovered territory becomes an addition to tiie territory 
of the discovering nation, and immediately is made sub- 
ject to its laws. As agreed in Blankard v. Galdy (19), 
*'in case of an uninhabited country newly-found ont by 
English subjects, all laws in force in England are in force 
there." When an accession occurs in this way, no con- 
flict of laws can arise, as bnt a single law is applicable. 

§26. Aooeuion of territory having fixed laws: G<hu 
qaest. A nation which adds to its domain the territory 
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of another having a fixed code of lavs has the power to 
legislate for the added territory. In the absence, how- 
ever, of legislation expressly made applicable to snch ter- 
ritory, the former laws of the new acquisition wUl oontroL 

III Blankard v. Galdy (20) defendant was sued on a: 
bond. To avoid liability on this bond he pleaded that it 
was given for the purchase of the ofBce of provost-mar- 
shal in the island of Jamaica, which he pleaded was a 
possession of the crown of England. He also pleaded that 
by an English statute a bond given for the purchase of a 
public office was void. The plaintiff replied that Jamaica 
was a territory which England had acquired from Spain 
by conquest; that the English statute did not apply; that 
only the laws of Jamaica could be referred to to ascertain 
the validity of the bond; and that by the law of Jamaica 
it was valid, as a bond could there be given for the pur- 
chase of a public office. The court held the laws of Ja- 
maica applied, saying: "Jamaica being conquered, and 
not pleaded to be parcel of the kingdom of England 
.... the laws of England did not take place there, 
until declared so by the conqueror or his successors." 
This case presented a conflict as to whether the laws of 
the conqueror or of the conquered should control the 
rights and duties of the inhabitants of the conquered terri- 
tory, and it was held that the laws of the added territory 
should control, onleas and until changed by the conqueror. 

§ 26. Same: Peaceful cession. In Chicago and Pa- 
cific Bailway Co. v. McGlenn (21) an action was brought 
against the railroad for the value of a cow that had 

(20) 2 Sftlkeld. 411. 

(21) 114 United StAtes, 642. 
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strayed npon the right of way and been killed by the com- 
pany within the limits of Fort Leavenworth military res< 
ervatiou in the state of Kansas, where the road was not 
enclosed with a fence. The action was fonnded npon a 
statnte of Kansas which made every railroad liable for 
the cattle it killed, bnt provided it shonld not apply to 
those railroads that enclosed their right of way with a 
good and lawful fence. This statnte had been in force on 
the tract of land where the injury occurred. Subsequently 
thereto, and while that statnte was still applicable, the 
Kansas legislature passed an act, ceding jnrisdictioii over 
the reservation to the United States. The diief conten- 
tion made by the railroad was that, after the cession, the 
act relating to the liability of railroads for killing and 
wounding cattle and the duty to fence was not In force. 
The court held, however, that it was still in force, saying: 
' ' The contention of the raUroad company is that the act 
of Kansas became inoperative within the reservation, 
upon the cession to the United States of exclusive juris- 
diction over it. We are clear that this contention cannot 
be maintained. It is a general rule of public law, recog- 
nized and acted upon by the United States, that whenever 
political jurisdiction and legislative power over any ter- 
ritory are transferred from one nation or sovereign to 
another, the municipal laws of the country, that is, laws 
which are intended for the protection of private rights, 
continue in force until abrogated or changed by the new 
government or sovereign. By the cession, public prop- 
erty passes from one government to the other, bnt private 
property remains as before, and with it those municipal 
laws which are designed to procure its peaceful use and 
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enjoyment. As a matter of ooorse, all laws, ordinances 
and regulations in conflict with the political dtaracter, in- 
stitntions and constitution of the new government are at 
once displaced. Thns, npcm a cessicm of political juris- 
diction and legislative power — and the latter is involved 
in the foimer— to the United States, the laws of a comitry 
in snpport of an established religion, or abridging the free- 
dom of the press, or anthorizing cmel and onusnal punish- 
ments, and the like, would at once cease to be of obligatory 
force without any declaration to that effect, and the* laws 
of the country on other subjects would necessarily be 
superseded by existing laws of the new government upon 
the same matters. But with respect to other laws affect- 
ing the possession, use and transfer of properly, and de- 
signed to secure good order and peace in the cnnmunity, 
and promote its health and prosperify, which are strictly 
of a municipal character, the rule is general, that a change 
in government leavra them in force until, by direct action 
of the new government, they are altered or repealed. 
. . . The law of the state, making the railroad liable for 
killing or wounding cattle by its cars and engines where 
it had no fence to keep such cattle off the road, wss as 
necessary to the safety of cattle after the cession as be- 
fore, and was no more abrogated by the mere fact of ces- 
sion than regolations as to the crossing of hi^waya by 
the railroad cars, and the rin^^ng of bells as a warning to 
others of their approach. . . . The laws of Kansas 
on the subject, in our opinion, remuned in force after the 
eession, it being in no respect inconsistent with any law ol 
the United States, and never having been changed or 
abrogated." 
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$ 27. Law of intflntate cramnerw before congrassional 
action. The Federal Constitation has been construed to 
vest in Congress the exclasiTe power to regnlate inter- 
state transportation rates (22). That body did not for 
many years pass a general code for the regulation of 
that commerce, and it became a serious qnestion for the 
courts and the public, whether there was any law under 
which the transaction between an interstate carrier 
and a party shipping products between states, where no 
contract had been made, conld be r^^ated, and the rights 
and duties of the shipper and carrier fixed. The ques- 
tion became of serions importance when interstate car- 
riers gave discriminating rates to shippers, and when 
the shippers who paid excessive rates brought actions 
against the carriers to recover the difference between 
what other shippers paid, who reoeived the low rate, and 
the amonnt paid by the complaining shippers. The lower 
courts differed as to whether there was any regulative law 
applicable, and it was not until the Supreme Court of the 
United States applied the roles of Conflict of Laws that 
the question was finally settled. 

§ 28. Same: View that no law forbids discriminatioii. 
The first opinion to call particular attention to the 
subject was given by Judge Qrosseup sitting as United 
States circuit judge for the northern district of ZUinois 
in the case of Swift v. Philadelphia and Beading Bailroad 
Co. (23). In that case he expressed the view that there 
waa no law, in the absence of express legislation by Con- 
gress, under whidi a recovery could be had for an exac- 

(22) Wftbuh, vtc, Rt. Co. t. lUlacda, US D. B. Ul. 
(») B8 Fod. 868. 
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tion by a carrier from a shipper of an unreasonable inter- 
state rate, and that the entire matter of rates was withont 
r^nlation nntll Congress passed a statute with referexice 
to it. He held that the United States, as a sovereignty, 
had no distinct common law separate from the common 
law of the states, and refused to recognize the applicabil- 
ity of tiie common law of the states to the subject of inter- 
state rates, because the power of furnishing the law ap- 
plicable thereto had been by the Constitution absolutely 
surrendered to Congress. 

§ 28. Same (ccmtmaed). Neither did he accede to the 
proposition, as he pointed out in a subsequent case (24), 
involving the same question, that the United States suc- 
ceeded to the law of any state which regulated rates and 
gave relief against unjust exactions made by carriers. 
In the latter case be said: "The supreme power of the 
state is, with ns, divided. The line of division is not terri- 
torial, but topical. Each inch of soil is subject to the rule 
of two powers of state, overlapping each other in some 
respects, but never conflicting, and divided always accord- 
ing to prearranged constitutional adjustments. In some 
fields the nation is the sole power to prescribe rules of 
conduct, in other fields that power is exclusively in the 
state, and in still other fields it is concurrent. It is plain 
that in the first of these fields the emanation of a rule of 
conduct from the state as, in the second, a like emanation 
from the nation, would not have the effect of law. Neither, 
in the field of the other, is a power in the state. The 
nation has not the power to prescribe rules of civil conduct 

(U) Swift T. PblUdAlphla, etc, Br. Oo.. 84 Fed. 6». 



,Coo>^lc 



CONFLICT OF LAWS 281 

within the field exclusively belonging to the state. The 
state has not the power to prescribe rules within the fields 
exclusively belonging to the nation. From each of these 
two fields, the nation and the state, as the case may be, is 
excluded as a lawgiver. Now, this must apply as well to 
the system of law to which the sovereign succeeds as to 
that which it immediately creates; to the common or civil 
law, as well as to that which comes from its own legis- 
lative or judicial will. In other words, the state or nation, 
having no power to give law in the fields exclusively be- 
longing to the other, logically, can have succeeded to no 
law applicable to sach fields. Neither can have a common 
law or a civil law within fields to which it can extend no 
law at all." 

§ 30. Same: View tiiat a Federal common law is ap- 
plicable. The same question arose before Judge Shiras 
sitting as circuit judge of the United States for the north- 
em district of Iowa in a case (25) where the carrier had 
given concessions and rebates to the plaintiff's competi- 
tors, in the business of buying and shipping grain to Chi- 
cago, of fifteen dollars a car. The action was brou^t to 
recover from the carrier the damages caused to the ship- 
per by being compelled to pay the excessive and unrea- 
sonable rate. Judge Shiras held that the carrier was 
liable. He repudiated the view of Judge Grosscup that 
there was no law regulating rates applicable to interstate 
commerce shipments, in the absence of a statute passed 
by Congress. His opinion was that there was a national 
common law which should be applied to all the topics for 

(26) Uumy v. Cblcaco, etc.. Bj. Co., 62 Fed. M. 
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which CougresB had the exdnsive power by the Constitu- 
tion to legislate. 

S 3L Same: View that state oconmon law oratJnnflB 
mitU changed hy 0<mgna». The Supreme Conrt of the 
United States, in the case of Western Union Telegraph 
Co. V. Call Publishing Co. (26), passed upon the same 
question. The Call Publishing Company was publishing 
the Lincoln Daily Call, a newspaper in Lincoln, Nebraska. 
Its competitor was the Nebraska State Journal. The de- 
fendant, the Western Union Tel^praph Company, for- 
nished daily dispatches from the Associated Press to both 
of these pnblishers, but it furnished snch dispatches to 
the competitor at a considerably less charge than to the 
plaintiff. The suit was bronght to recover the excess 
from the telegraph company. That court, Jndge Brewer 
delivering the opinion, took a view that placed a liability 
upon the telegraph company for exacting unreasonable 
rates. Bis conclusion is reached, however, by a method 
of reasoning caitirely consistent with the principles of 
Conflict of Laws, and repudiating the theories of the 
lower courts. The underlying principle upon which that 
dedsion is based is the prinraple governing cases where 
there has been an accession of new territory. The United 
States government, in the fields over which it ia g^ven the 
exclusive power to l^ialate, stands in the same relation 
towards the states that make up the Union as the con- 
quering nation does to the nation it has conquered, as 
pointed out above (27). It stands in the same relation 

<H) ism. B., SB. 
(») 8m ISC. 
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towarda the states that it does towards territory (28) it 
has acqmred for purposes of erecting forts and other mil- 
itary purposes, and the rale of Conflict of Laws applicable 
to territory aoqnired in that way is applicable to the 
states of the Union. 

§Sla. Same: Seasoning In support of latter view. 
Every state when admitted to the Union had some law 
hy which the rates carriers conld charge were regulated, 
and by which a recovery could he had against a carrier 
that charged unreasonable rates. It was this law to which 
the court resorted in making the Western Union Tele- 
graph Company liable. The court said: "There is no 
body of Federal common law, separate and distinct from 
the common law existing in the several states, in the sense 
that there is a body of statute law enacted by Congress, 
separate and distinct from the body of statute law en- 
acted by the several states. But it is an entirely different 
thing to hold that there is no common law in force gener- 
ally throughout the United States, and that the countless 
multitude of interstate commercial transactions are sub- 
ject to no rules, and burdened by no restrictions, othw 
than those expressed in the statutes of Congress. . . . 
Can it be that the great multitude of interstate commercial 
transactions are freed from the burdens created by the 
common law, as so defined, and are subject to no rule ex- 
cept that to be fonnd in the statutes of Congress! We 
are clearly of the opinion that this cannot be so, and that 
the principles of the common law are a feature upon all 
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interstate commercial transactions except so far as they 
are modified by congresaional enactment." 

The laws of the state r^ulating commerce, when the 
state is admitted to the Union, continne to regulate It 
even after its admission, and when, by sach admission, it 
has surrendered the exclusive power to legislate upon 
that topic to the Federal Congress. The power to alter 
the existing law was given to Congress; but, until so 
altered, the law applicable to interstate commerce before 
the state became a member of the Union remains un- 
changed and applicable, although the future regulation of 
that commerce was transferred to the United States. 

§ 32. Independent judgment of Tedtml courts aa to 
state commercial law. The dual system under which the 
states are placed makes it possible for the state ftnd Fed- 
eral courts, sitting therein, to arrive at irreconcilable 
views of what the law of the state is upon certain ques- 
tions, even where the Federal courts profess to adminis- 
ter the law of the state. The Federal courts follow the 
decisions of the state courts very generally, upon all mat- 
ters of law except those involving rules of commercial 
jurisprudence. In such controversies they have adopted 
a unique rule, by which they hold that they will apply 
their own views of the commercial law. 

The leading case (29) upon this subject arose in the 
Federal court for the state of New York. By the law of 
that state, the plaintiff was not a bona fide indorsee, for a 
valuable consideration, of a bill of exchange, the value he 
had given for it to the indorser being the mere surrender 

(») Swift Y. T7Son, IS Peters (U. 8.), 1- 
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of a pre-existing claim he had against him. The oonrt 
held that "a pre-existing debt does constitute a valnable 
consideration in the sense of the general mle already 
stated, as applicable to negotiable instroments." 

§33. Same: Argmoait for this view. It was con- 
tended in that case that it was the duty of the Federal 
courts, by virtue of a Federal statute (30), to follow the 
decisions of the state court. The court answered this con- 
tention thus; "In all the various cases which have hith- 
erto come before us for decision, this court has uniformly 
supposed that the true interpretation of the thirty-fourth 
section limited its application to state laws strictly local, 
that is to say, to the positive statutes of the state, and the 
construction thereof adopted by the local tribTmals, and to 
rights and titles to things having a permanent locality, 
such as the rights and titles to real estate, and other mat- 
ters immovable and intraterritorial in their nature and 
character. It never has been supposed by us that the 
section did apply, or was designed to apply, to questions 
of a more general nature, not at all dependent upon local 
statutes or local usages of a fixed and permanent opera- 
tion, as, for example, to the construction of ordinary con- 
tracts, or other written instruments, and especially to 
questions of general commercial law, where the state 
tribunals are called upon to perform the like functions as 
OTirselves, that is, to ascertain upon general reasonii^ and 
legal analogies, what is the true exposition of the contract 
or instrument, or what is the just rule famished by the 
principles of commercial law to govern the case. And we 

(SO) Cb. 20, Oeeatm 34, Jndlclarr Act, pUMd In ITS*. 
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have not now the slightest diffioulty in holding that tius 
section, npon its true intendment and constroctiott, is 
strictly limited to local statutes and local usages of the 
diaracter before stated, and does not extend to contracts 
and other instmments of a commercial natnre, the tme 
interpretation and effect whereof are to be script, not in 
the decisions of the local tribimals, bnt in the general prin- 
dples and doctrines of commercial jorlspradence." See 
the article on Constitutional Law, §§ 364-67, in Volame 
Xn of this work. 

§ 34. Poudble diifermoei of jndlcial opiniim regard- 
ing state oomnum law of interstateiitMumratw. The courts, 
in passing npon a question pertaining to interstate com- 
merce, sndi as the question of reasonable rates, are bound 
to the principle that the subject is not without law; and, 
further, that the law to be applied is the law that pre- 
vailed in the state in question at the time the state was 
added to the Union. What that law was may not always 
be uniformly decided by both the state and Federal oourts. 
It is, however, the law of the state that is applied. 

As said by the court in Smith V. Alabama (31) : "There 
is no common law of the United States, in the sense of a 
national customary law, distinct from the common law of 
England as adopted by the several states, each for itself, 
applied as its local law, and subject to such alteration as 
may be provided by its own statutes. ... A deter- 
mination in a given case of what that law is may be differ- 
ent in a court of the United States from that which pre- 
vails in the judicial tribunals of a particular state. This 
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arises from the circnmBtance that courts of the tTnited 
States, in cases within their jurisdiction, where they are 
called upon to administer the law of the state in which 
they sit, or hy which the transaction is governed, ezer- 
oise an independent, though concnrrent, jurisdiction, and 
are reqnired to ascertain and declare the law according to 
their own judgment. This is illnstrated by the case of 
Bailroad Co. v. Lockwood (31a), where the common law 
prevailing in the state of New York, in reference to the 
liability of common carriers for negligence, reeeived a 
different interpretation from that placed npon it by the 
judicial tribonals of the state ; but the law as applied is 
none the less the law of that state." 

S 36. State orimiiul law npon Vederal sobjects also 
oontinaes until diaoged by 0<H>£res8. At common law it 
was a special crime to libel &e king. The settlers of the 
colonies brought witii them the common law of England. 
By that law it was a crime to publish a libel about the sov- 
ereign. In conformity with this rule of law, it was a 
crime at the time the states became a Union, in case they 
had in no way changed the common law, to publish a libel 
about a governor or ruler of a colony or state. By the 
formation of the Union, the colonies, and by the subse- 
quent admission into the Umon, the territories, surren- 
dered to the national government the function of ruling 
their territory, with respect to interstate commerce, war, 
and other topics defined in the Constitution, and to an- 
other sovereign known as the President It would seem to 
follow, logically, that if a peraon, in a state that reoog- 

(tU) 17 Wall. 8BT. 
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nized it to be a crime to libel an ezecntiTe, should libel the 
President, be wonld be as guilty of the crime defined hy 
the state law as if Congress had expressly legislated upon 
the subject, but it wonld be a crime against the state. 

136. Same (oontinned). The offense would be one 
under a law by which the state was governed, before it 
became a part of the Union by a form of accession, and 
a law which the national goTemment had not changed, 
but which is still a law when its distinctive subjects of 
jurisdiction are in any way affected. That it must be 
the law that existed before the territory was made a part 
of the Union, without any later statutory modification 
made by the state legislature mnst follow of necessity; 
for, after the cession of the territory, the state has no 
power to legislate as to topics ceded exclusively to the 
central government. As a oonsequence of the necessity 
that such law should have existed before the territory 
forming the state became a part of the Union, it follows 
also that if no such law making it criminal to libel a gov- 
ernor or other official existed at that time, the offense 
could not be committed against the President. And t^us 
in some parts of the United States it would be a state 
crime to libel the national executive, while in others it 
would not, a result perfectly consistent with the nature 
of the relation between the state and central govern- 
ments as to topics upon which Congress has taken no ao- 
tion. In no place, however, would it be a Federal crime, 
because until Congress acts, the law violated is only the 
pre-existing state law (:31b). See Criminal Law, S 3, in 
Volume HI of this work. 

(Slb) United BtatM t. Hudaon, T Cnmcli, SS. 
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§ 37. Otmcorrent legislation of two nations for same 
tBTiitory: In generaL Out of the commercial interconrse 
which citizens of the United States and of other Christian 
nations have with Mohammedans and other Eastern peo- 
ples, whose laws and easterns differ radically from 
those of Christian nations, arises a necessity for a 
modification of the laws of the non-Chiistian nations. 
These modifications are nsnally accomplished by treaty. 
Whea modified, offenses against the sovereignty of snch a 
nation, committed by a citizen from a Christian nation, 
are tried in courts established in snch nation and pun- 
ished by methods provided by the Christian nation. The 
power of the United States to provide for snch a trial and 
a ponishmrait of its citizens, when at variance with the 
provisions of the Constitution, was called in question in 
Be Boss (32). 

§ 38. Same: ZUnstratiui. An American ship was 
lying in the harbor of the Japanese city of Yok(Aama. 
Boss committed murder on board that ship. He was tried 
by the American oonsolar tribonal in Japan and sentenced 
to death. The trial was conducted before a consul from 
the United States, and Boss was by him convicted and 
sentenced to death without taking the verdict of a jury. 
This method of trial was agreed upon between the Jap- 
anese and United States governments, by treaty, to avoid 
subjecting citizens of the United States to the methods of 
trial and punishments of the Japanese, which were repug- 
mtnt to those approved in the United States. The Presi- 
dent of the United States c<Hnmnted this sentence and 

(82) 140 u. S. 4H. 
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made it life impri8(nunent in the penitentiary at Albany, 
New Toi^ Boes applied for a writ of habeas oorpns, and 
contended that the legislation authorizing treaties of sn<^ 
8 oharaoter to be carried ont was unconstitntional, in that 
the method of accnsati(m was not by indictment of a grand 
jury and the trial was without a jniy, both of which are 
expressly provided for in the United States Constitution. 
The court held that the laws did not violate the Consti- 
tution as they were applicable to a territory to whicfa 
the Constitution did not extend its protection. The of- 
fense Boss had committed was an offense against the 
Japanese goremmoit, as the crime was of a character 
that disturbed its public tranquillity and it was commit- 
ted on an American vessel lying in one of its harbors. 
But tiie method of trial and punishment of the crime, in- 
a8mn<di as it was committed by a dtizen of the United 
States, was differ^it for him than for one of Japan's 
own citizrais. Tet, the citizens of Japan were not thereby 
affected, but only dtizens from the United States ; thus 
the Japanese territory had two forms of I^islation to 
punish the same crime, one which was originaUy Japanese 
and the other American, but only one was applicable to a 
single class of persons under its jurisdiction. 

i 39. Bamtf : Oonfiict as to applicable law. The Boss 
ease is an instance where the Japanese law was modified 
by an express agreement between it and the United States. 
As a result two methods of trial and puni^mient were 
provided for by its laws, one applicable to Japanese citi- 
aens and cme to dtizens from the United States. In that 
ease, however, no conflict arose as to whidik of the two 
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difitinct territorial laws defining the method of trial and 
ponishment was applieable to Boss. 

In an English case (33), the modification which the 
government of ^dia permitted to be made in Its laws to 
accommodate English dtizens who settled there resulted 
in preeentiag a conflict in India. The English had settled 
in India for pnrposes of commerce and trade in what are 
known as factories. These factories, owing to the indul- 
gence or weakness of the Hindoo potentates, were per- 
mitted to retain the laws of England for Englishmen, and 
they were treated for many pnrposes as a part of the ter- 
ritory of the English sovereign. The English law, at the 
time of those settlements, provided for a forfeiture to the 
crown of all the personal property of one who committed 
snidde. Bajah, a Mohammedan and subject of India, 
resided within the territorial limits of one of these fac- 
tories, and, while thus a resident, took his own life. By 
the Hindoo code, this act derived its moral character alto- 
gether from the drcumstances in which it was committed ; 
sometimes it was blameable, sometimes it was justifiable, 
and sometimes it was meritorious, or even an act of posi- 
tive duty. Under no circnmstances was it punished by a 
forfdtnre of the property of the person who had done the 
act. The advocate-general, on behalf of the English 
crown, made a claim to all the Bajah 's personal property, 
on the theory that the English law of forfeiture applied to 
him, as he had lived within the factory where the Engli^ 
law controlled. The attempt was made to apply to a sub- 
ject of India tiie law which was applicable only to Eng- 

(U) AdTDOdaOfliMnJT. DcMM, SHooreP. c. (N. a),U. 
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lishmen, and which, as shown in the Boss case, could at 
any rate be succee^nlly applied to them. 

§40. Same: Rational solution of dUBcnlty. The court 
held, however, that the English law applied only to sub- 
jects of Qreat Britain, who resided in the factories, and 
that the law of India was the law by which Indian subjects 
within the same district were governed. 

The inconvenience and injustice resulting from the 
principle advocated in a case heretofore discussed (34), 
where it was suggested by the court that two nations conld 
provide the law for the same individual in a given terri- 
tory and on a given topic, is forcibly presented by this 
case and rationally solved. If both the law of England 
and the law of India had been applicable to the Bajah, 
and he had been placed in circumstances where it was 
deemed by the Hindoo code as a positive duty to take 
bis own life, then a failure to do so, on the one hand, would 
have been an offense to that code; on the other hand, his 
obedience to it would have resulted in an offense to the 
English law. The solution of the English court for such 
a dilemma is given in the Bajah case, by holding that, 
though two sets of laws are applicable to a given terri- 
tory, they are not both applicable to the same class of in- 
dividuals, but one to one class and another to another. 
The conflict thus disappears, and it becomes a mere mat- 
ter of determining to which class this individual belongs. 

§41. Smmnaiy. In the section preceding this (§§8- 
20), it was pointed out that a vessel carried with it the 
laws of the nation whose flag it carried. In case of its 

(84) See If 18, 19, above. 
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temporary accession to the territory of another nation 
with different laws, as a rule the laws of the ship con- 
trolled as against the laws of the neighboring land. The 
only exception to the mle was fonnd where an act was 
committed on board which disturbed the pnblic tran- 
quillity of the mainland, and in such a case its law was 
effective. In this section the matter of permanent acces- 
sion has been treated. It is fonnd that where a terri- 
tory, having a fixed body of laws, is added to another hav- 
ing its own laws and customs, either by pur- 
chase, or otherwise, the law of the new territory rranains 
effective to regulate the rights and duties of its residents, 
in the absence of legislation by the dominant nation made 
applicable to the accession. The principle thus deduced 
from cases involving a strictly international union of ter- 
ritory is applicable to the relations that exist between the 
central government of the United States and territory it 
has acquired from the states upon which to place its forts 
and military equipment. It is also applicable to the miich 
more important relation between the states themselves 
and the Federal government It provides a solution for 
important questions in fields of le^slation whidi the 
states have delegated to the central government but in 
which Congress has not acted. The answer it gives to tlie 
question, whetber the law of the state as it existed npon 
its admission to the tlnion shall be applied, or not, is, that 
the pre-existing law shall control. 
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§ 42. In gflDsraL The preceding chapter dealt chieflr 
with the applicability to an individual, in one territory, of 
the law of another nation in whose territory he was not 
actually present and in which the transaction, to which 
some rnle of condact had to be applied, did not occnr. 

We shall next consider the prasibility of applying the 
law of a nation, from whose territory the individoal has 
parted, but with which he has not finally severed all rela- 
tions. The relations retained may be manifested in dif- 
ferent forms, snoh as having preserved a domicile there, 
or having property, real or personal, nnder its proteo- 
tion, or both. 

§ 43. ProblnuB connected with domicile. The maia- 
tmance of these relations with one nation, when the indi- 
vidual is at the same time in another nation, has given 
rise to a mnltitnde of problems, such as : Whether the 
validity or constmction of contracts and instrmnents of 
conveyance is to be determined by the law of the domicile, 
by the law of the nation where the property is, or by the 
law of the place where the contract or instmmrait of con- 
veyance was executed ; whether the marital ri^ts of one 
sponse, in the property of the other, are to be determined 
by the law of the matrimonial domidle, the law of the 
domicile of the married pair when the controversy arose, 
SM 
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or the law of the nation where the property in which mari- 
tal rights are claimed ia located ; whether the nation of a 
person's domicile shall provide ^ roles for the distribn- 
tion of his property in case of his death intestate, or the 
nation where he is, or the nation where his property is; 
whether the validity and constmction of his will is to be 
determined by the law of his domicile, by the law of the 
nation where his will was made, by the law of the nation 
where the property is located, or by tiie law of the nation 
where he dies. To all of these Conflict of Laws gives an 
answer. In the investigation and solution of the prob- 
lem, which of two or more nations is capable, as a matter 
of international law, of providing the conrt or tribonal to 
grant divorces, the domicile is of the greatest importance. 
See Chapter VI, Section 3, below. 

As appears from the problems jnst stated, the domicile 
of an individual is an important element in the determina- 
tion of a namber of them. Owing to its great importance, 
a separate chapter will be devoted to the rules of law ap- 
plied in determining where one's domicile really is, and 
when he has succeeded in acquiring a new one. 

§44. Term "domicile" ei^lained. Courts and law 
writers have at various times sought to give a definition of 
the word "domicile." Vattel defines it as "the habita- 
tion fixed in any place, with an intuition of always stay- 
ing thera" Some conrta have modified this by saying 
that it is the habitation fixed in any place without any 
present intention of removing therefrom ; others have said 
it is the habitation of an individual at a place accompa- 
nied with the intention to remain there permanentiy, or at 
least for an indefinite time. The definition most fre* 
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quently referred to is that of Justice Story in his work oa 
Conflict of Laws. He says that one's domicile ib "his 
tme, fixed, permanent home, and principal establishment, 
to which, whenever he is absent, he means to retam. ' ' In 
giving a description of the circumstances which create 
or constitute a domicile, Lord Westbnry, in Udny v. Udny 
(1), said: "Domicile of choice is a conclusion or infer- 
ence which the law derives from the fact of a man fixing 
voluntarily his sole or chief residence in a particular place 
with an intention of continning to reside there for an 
unlimited time." 

§4S. Statu of domicile is oonunon to all pcswnu. 
The conception, recognized by the law, that every person 
maintains a domidliary status in some nation, is funda- 
mental. As stated by Lord "Westbury in Bell v. Ken- 
nedy; "Domicile is an idea of law. It is the relation 
which the law creates between an individual and a par- 
ticular locality or country. To every adult person the 
law ascribes a domicile" (2). As personal property, the 
subject of ownership, is deemed at all times to be in the 
possession of some one, so a person is at all times deemed 
to have the relation of domicile toward some nation. 

§ 46. Domicile of birth or origin. This conception of 
the universality of domicDe is carried even to infants. 
Before the age of discretion and the capacity to choose 
arrives, the individual is deemed by law to have the domi- 
cile of the father (3), if he is living; the domicile of the 
mother, his natural guardian, if he is dead. In Udny v. 

(1) L, R 1 Hoase of Lordi (Scotcb). 441. 

(2) L. R. X Hdum of Lorda (Scotch), 307. 
(8) Lunar v. lUcon, 112 V. 3. 4G2. 
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Vduy (4) the court said: "It is a settled principle that 
no man shall be without a domicile, and to secure this re- 
sult the law attributes to every individual, as soon as be 
is bom, the domicile of his father, if the child be legiti- 
mate; and the domicile of the mother, if illegitimate. 
This has been called the domicile of origin, and is invol- 
untary." The domicile of birth persists until a new 
domicile is acquired. Lord Cairns said in Bell v. Ken- 
nedy, above: "The law is, beyond all doubt, clear with 
regard to the domicile of birth, that the personal status in- 
dicated by that term clings and adheres to the subject of 
it, until an actual change is made by which the personal 
status of another domicile is acquired.** 

§47. Bcmiicile of dioice. The domicile of birth or 
origin is ascribed to one who is incapable of making a 
choice. It arises by operation of law and exists entirely 
independently of voluntary action. This domicile is 
capable of being abandoned, and, when once lost, accord- 
ing to American law, it can only be reacquired in the 
usual way of acquiring a domicile. The manner in which 
a domicile of origin may be lost is by the acquisition of 
another domicile. The domicile thus acquired, and all 
subsequent ones, including the domicile a married woman 
acquires upon her marriage (when the law attributes to 
her the domicile of the husband), are known as domiciles 
of choice. It is known as such because it results from 
the voluntary action of the individual. "Domicile of 
choice is a conclusion or inference which the law derives 
from the fact of a man fixing volmitarily his sole or chief 

(4) L. R. 1 HooM of Lords (Scot«b), 441. 
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reeidenoe in a particnlar place, with an intoiition of ooa- 
tinning to reude there for an tmlimited time" (5). How 
an individual may acquire a domicUe of choice, what acts 
and circnmBtances constitute evid^ioe of the existenca 
of a new domicile, and what do not, are discussed below. 

§ 48. Abaadimmait of dCHmicilev In the states of the 
Union, a domicile of origin is lost hy the acquisition of 
a domidle of choice. The rule is the same in England. 
But by English law a peculiarity is recognized. When a 
domicile of choice is once abandoned, the domicile of 
birth or origin reettadies. In Udny v. Udny (6) the 
court said: "The moment the foreign domicile (that is, 
the domicile of choice) is abandoned, the native domidle 
or domicile of origin is reacquired." It permits an aban- 
donment of a domicile of choice without an actual inten- 
tion to acquire another domicile. In the states, an 
abandonment of a domicile is insufficient to cause it to be 
lost and for another to attach. It can only be abandoned 
by the acquisition of another domidle. This can only be 
acquired by appropriate acts and an actual intent to 
acquire it, and is not capable of acquisition merely by 
virtue of an abandonment of a prior domicile; 

§ 49. Domicile cannot be acquired by agent. There 
are some acts recognized by law that an individual can- 
not do by an agent or servant. His immediate and per- 
sonal attention to the execution of the act is requisite 
to ma&e it effective. Thns, one cannot exercise the elec- 
tive franchise, the right to vote, by an agent. One can- 
not execute his will 1^ an agent. Neither can a legislator, 

(6) Udnr V. VAny. L. B. 1 House of Lord! (Scotch), 441. 
«) L. R. 1 HooM 01 Lords (Scotcb). 441. 
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Thorn the people have made their agent to attend sesBions 
of their law-making body, vote upon any measure by an 
agent He is required to be present in person. It would 
seem that the same mle should apply to the acqnisition 
of a domicile and some conrts have bo held (7). The 
eases wherein snch questions have arisen were cases 
where the husband, after abandoning a domicile and hav- 
ing determined to acquire a new one, did not proceed to 
the new domicile himself, but sent his wife to the place, 
who reedded there and kept the family there. Ilie fact 
that he did not go there personally was held to be suffi- 
cient to prevent the domicile from attaching. Merely 
having an intention to acquire a domicile is insufficient; 
the act of r^noving to the place of domicile must accom- 
pany the intention (8). 

Some courts, on the other hand, have held that a domi- 
cile can be acquired by deciding upon a place of domicile 
and sending the wife to it, without going there 
personally (9). 

§ fiO. Freranoe in foTeign natifHi without intent to es- 
tablish domicile. In Bell v. Kennedy (10) it became 
material to determine whether Mr. Bell's domicile was 
in Jamaica, hia domicile of origin, or whether he had 
acquired a new domicile of choice in Scotland. His 
parents moved from Jamaica to Scotland. His father 
died iriien he was about ten years old. He was sent to 
school in Scotiand, and after he bad passed through col- 

(7) Bart t. Horn, 4 Kmo., SU. 

(8) TKlmadga t. TUmadga, S6 Alabama, IH. 
(») Banga t. Brewiter, 111 HaMactmaatt^ SSI. 
(10) L. R. 1 HonM Ol Lord! (Bootcb), SOT. 
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lege, he traveled on the continent. He then retained to 
Jamaica and cultivated his father's estate, which, throng 
his father's death, had hecome his property. A change 
was made in the laws of Jamaica which met with his 
disfavor, and he determined to abandon Jamaica as a 
place of domicile. He songht an estate in Scotland for 
several years but did not acquire one, and there was no 
evidence tending to show that he had finally settled in 
Scotland, although he was there during all these years. 
He talked of buying an estate in England and making 
that his domicile. Under the circumstances the court 
held Scotland was not his domicile, although he was actu- 
ally present there for some time. He did not continue this 
presence with an actual intent to make Scotland his home. 
He seems to have divided his intention between England 
and Scotland. As long as his intent to be domidled in 
one of the two had not appeared, he could not be deemed 
to be domiciled in either, but must be deemed to have 
retained his domicile of orig^ in Jamaica. 

S 61. Domicile while oa the way to new abode. A 
party who resided and was domiciled at Boston con- 
cluded that he would leave Boston, never to return. He 
determined to make Waterford, Coimecticut, his next 
domicile. Instead of going directly to Connecticnt, he 
took a trip of four years in Europe, finally settling in 
Waterford. The question arose, whether he was domi- 
ciled daring the four years in Massachasetts or in Con- 
necticut. The court held (11) that during 4he period 
while he was on the way to his new domidle-^the four 



<U) BoriMid T. Borton, lU UMuokiuetta, 89. 
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7ears after the abandonment of his Massachnsetts domi- 
dle — he still retained that domicile. The cose shows that 
a change of domicile cannot be effected while one is on 
his way to a new domicile, even though he have an intent 
to make the place in view a domicile. The presence in 
the new domidle mnst concur with the intent 

§ 62. Change of domicile not acoompllsbed by mere 
absence, A change of domicile cannot be perfected hj 
mere absence from a prior domicile. If a domicile is 
abandoned for purposes of regaining healthy it will not 
be lost. In one case a woman went to Europe for her 
health. She had been domiciled in New Tork, and in- 
tended to return there after she had regained her health. 
While in Europe her physician informed her she could 
not return to her domicile in New York, but must remain 
m Europe. The court held that the mere fact that she had 
concluded that she could not return to New York did not 
<^rate to give her a domicile where she was compelled 
to remain. It was essential that she should determine 
npon some new domicile, before she would lose the old 
one. This Bhe had not done and thns she had not lost her 
domicile (12). Similarly, domidle is not changed by a 
mere absence from it for pleasnre or travel (13). The 
same rule would hold of an absence for purposes of bnsi- 
ness (14) or to hold public office (15). 

§ 63. Oompnlflory absence fnun domidle. If a man is 
domiciled in one state and is taken to another under 

(II) Dupny T.WortK, 68 N. T., 6eS. 

(IS) CnlbertMm t. Cauntr, G2 Ind., sn. 

(14) Butsrly r. Goodwin, SB CotmecUcnt, SIS. 

iW Hunon'v. CMmra, M N. O, UB. 
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arrest, he cannot be said to have changed his domidle to 
the state to which he was taken, merely by virtue of the 
change of physical preBence (16). And one confined in 
a prison does not become domidled therein (17). Fao- 
perg m a poor-honse do not acqaire a domicile there, 
bat retain their former domicile (18). This is the mle 
onless an actnal intent to acquire a domicile ihere is 
shown. Furthermore, political refugees, who are away 
from their native domicile by reason of the higher author- 
ity of the state, do not ordinarily relinquish their domi- 
cile (19). As stated by Lord Westbury in TJdny v. Udny 
(20) : "There must be a residence freely diosen, and not 
prescribed or dictated by any external necessity, such as 
the duties of office, the demands of creditors, or the relief 
from illness" in order to effect a change of domidle. 

§ 54. Domicile ot otnporationB. In the United States, 
a corporation, like a natural person, can have only one 
domicile. This is the state in which it was organized 
and incorporated (21). This rule is, however, not fol- 
lowed in England. The view there is that a corporation 
may have many domiciles. Lord Leonards said, in an 
opinion where the point was involved (22): "I think 
titat this company may properly be deemed to have two 
domioileB. Its business is necessarily carried on by 
agents, and I do not know why its domicile should be 



(IS) Tonng t. Pollak. SB AliAanu, 489. 

(17) Barton v. Barton, 74 Oeorsla, 761. 

(18) Clark t. Rotlnaoa, 88 nilnolo, 4»8. 
(1») BnnlB T. Smith. 14 How. (U. a), 400. 

(20) L. B. 1 House of Lords (Scotch), 441. 

(21) Bergner Oo. v. DnytaM, 17S HssBSchoietts, 1B4. 
XU) Ckrron Iron Ca t. IbcUno, B H. L. O, 411^ 44t. 
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considered to be confined to the place where the goods 
are manofactured. The business transacted in England 
is Ter7 extensive. The places of business may, for the 
pnrpose of jurisdiction, properly be deemed tiie 
domidles." 
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SiCnOK 1. FXBSONAL CONTBAOTB, 

S 06. &t gcnmaL The contracts a person may make 
divide themselves conveniently, for the purposes of this 
discnssion, into two classes; those that involve merely 
personal ri^ts and daties, and tiiose that inTolve prop- 
erty. In the first class may be grouped contracts for 
rendering services or paying money, inelnding notes, 
marriage contracts, and the like. They do not directly 
involve any particular property. In the second class may 
be placed all contracts pertaining to property, indnding 
all instrmnents of transfer commonly used to convey title 
to property between living persons, anch as contracts of 
sale of personal property or real estate, deeds, mortgages 
and the like. This classification exdades the instmment 
of transfer by which title is passed upon death of the 
party who executed it. That instrument, the will, will be 
discussed in connection with testate succession, Chapter 
V, Section 2, below. 

§ 56. Validity of buslneu contract determined by law 
of plaoe where made. Capacity of maker. In Millikai 
V. Pratt (1) Mrs. Pratt agreed to guarantee the payment 
of any sums of money Uilliken should advance to her 
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husband. The Pratts were domiciled in Masaadinsetts. 
The contract, however, was made and to he performed in 
Maine. Bj the law of Maine a married woman was no 
longer snhject to the nanal common law disabilities, and 
a contract made bj her in that state was valid. On the 
other hand, in Massachusetts, the state of Mrs. Pratt*s 
domicile, married women were snbject to the common law 
disabilities. It was contended by Mrs. Pratt that the law 
of Massachnsetts should control, and that she should not 
be made liable on her contract of guaranty. The court 
held that the law of the place where the contract was made 
should control as to its validity and also as to the capac- 
ity of Mrs. Pratt to make a contract Mrs. Pratt was 
held liable on her goaranly. The same rule has been ap- 
plied to promissory notes. In Thompson v. Taylor (2)' 
a married woman issued a promissory note in New York, 
bnt she was domiciled in New Jersey. By the law of 
the latter state she was incapable, bdng a married woman, 
of making a valid note. By the law of New Tork no such 
incapacity existed. The court held her liable on the note, 
because its validity and her capacity to issue it were 
determined by the law of the state where it was issued, 
and not by the law of her domicile. 

It has been contended that the validity of a contract 
of snrefyabip should be determined by the law of the 
place of payment In a case where the contract was 
made in IHinois, where a married womim oould enter into 
such an obligation, and payable in Indiana, where the 
contract would have been void, the court said: "All 

(S) « N. J. L., £». 
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matters bearin; npon the execution, the mteipretation, 
and validity of the note, including the capacity of the 
parties to contract, are to be determined by the law of 
the place where the contract is made. All matters con- 
nected with the payment, including presentation, notice, 
demand, protest, and damage for non-payment, are to be 
regulated by the law of the place where the note is to be 
paid. ... If a contract is valid by the law of the 
place where it was executed, it is valid everywhere." 
The conrt determined that the place of payment did not 
determine the validity of the note (3). 

g 67. Same (ocmtimied). In the preceding subsection, 
the law of the state where the contract was made per- 
mitted a married woman to make contracts, and the law 
of the domicile did not. "Whea the converse appears, Ihe 
rule ie the same. That is, where by the law of the domi- 
cile a married woman can make a contract, but by the 
law of the place where it was executed she cannot, the 
law of the place of execution controls. In Nichols v. 
Marshall (4) a married woman was domiciled in Iowa. 
By the law of Iowa, a married woman could enter into 
a valid suretyship obligation for her husband. In Ibidi- 
ana she could not The defendant, a married woman, 
made a contract of suretyship in Indiana on behalf of 
her husband, and suit was brought upon it. The court 
decided for the defendant, saying: "It is more just, as 
well as more oonvoiient, to have regard to the laws of the 
place of contract, as a uniform rule operating on all con- 
tracts and which the contracting parties may be pre- 

(3) Oarrlgue v. Keller, 164 Ind., 676. 

(4) 108 Iowa, 518. 
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Bnmed to have in contemplation when making tiieir con- 
tracts, than to require them, at their peril, to know the 
domicile of those with whom they deal, and to ascertain 
the law of that domicile, however remote, which in many 
cases conld not be done without snch delay as wonld 
greatly cripple the power of contracting abroad at all. 
Indeed, it is a rule of almost nniversal application, that 
the law of the state where the contract is made and where 
it is to be performed enters into, and becomes a part o( 
that contract, to the same extent and with the same effect 
aa if written into the contract at length." 

§ 68. Validity of marriage determined by law of place 
where lolenmized. In one case (5), an English 
gentleman, who had not reached the age at which he 
conld enter into a valid contract of marriage by the law 
of bis English domicile, was temporarily in Scotland with 
a regiment of soldiers from England. While there he 
became engaged to and married Miss Gordon, the plain- 
tiff. She asked for a restitution of conjngal rights 
against him. He son^t to avoid the marriage on the 
gronnd of his incapacity to make the marriage contract. 
By the law of Scotland he was of anfficient age to enter 
into the contract. 

The conrt would not annul the marriage, but decreed 
that "Miss Gordon is the legal wife of John WUliam 
Dalrymple, Esq., and that he, in obedience to the law, is 
boond to receive her home in that character, and to treat 
her with conjugal affection, and to certify to this court 
that he has so done." 

(6) Dalrrmpl* ▼■ Dalrjmple, 2 Haggard ConBlatoiT, H. 
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§D9. Same (coatinaed). The mle stated above was 
foUowed in later decisions of the English conrts. In 
Simonin r. Hallac (6), Leon Mallac, a Frenchman, mar- 
ried a Frenchwoman. The marriage was solemnized in 
England and according to its laws the marriage was 
valid. Bnt, by the laws of France, and hy a prior Fren<^ 
decision on the same case, the marriage was a nullity, as 
the parties had not complied with the reqnjrements of 
the Code Napoleon, the French statute which regulated 
marriage contracts. The conrt held that the validity of 
the marriage contract should be determined by the laws 
of the place where made, and that the law of the domicile 
of the contracting parties was immaterial. These two 
cases were recently foUowed in England (7). 

S 60. Bame: Ezoeption. Two other important deci- 
Bions rendered by the English court, which have had a 
great influence in the United States, seem to have de< 
parted from the rules announced in the cases thns far 
referred to. These cases are Brook v. Brook (8) and 
Sottomayor v. DeBarros (9). In the former case Wil- 
liam Lee Brook's first wife died, and he then married her 
sister, Miss Emily Armitage. Both parties were domi- 
ciled in England, but went to Dennuuk on a temporary 
visit and while there were married. The laws of England 
prohibited marriages between a widower and his first 
wife's sister, but, by the laws of Denmark, there was no 
prohibition against a marriage between such persons. 

<«) 19 Law Jonnul, Probate, 97. 

(7) 0«den y. Ogdeo, »7 Law Tlm« Raport, 827. 

(8) i House of Lorda Caaea, 198. 

(9) 8 Probate DItIbIoh, 1. 
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The oonrt decided that there was an ezo^tion to the 
mle that a marriage good by the law of the place where 
solemnized was good eveiywhere. That exception was a 
case where by the law of the domicile of the parties to 
the oontract such a marriage was considered against good 
morals and pnblic policy. The conrt held that the Brook 
case came within the exertion and held the marriage 
Toid. 

3 61. Same: Further ezceptton. In the Brook case, 
the state where the parties were domiciled and in whidi 
they resided passed upon the case and held the ^oeption 
applicable under sncb circnmstances. It woold seem that^ 
as long as the marriage did not violate the public policy 
of the nation where the court passing upon the question 
was sitting, the decision would be in harmony with the 
general role in the Dalrymple and Simonin cases. But, 
in the De Barros case, the public policy rule was aban- 
doned and it was held that the law of the domicile should 
control the validity of the marriage, even when a court 
of a nation f^oae public policy the marriage did not 
offend was passing upon the question. In that case per- 
sons domiciled in Portugal were married in England. 
They were first cousins and by the law of their domicile 
first cousins could not intermarry, but England had no 
law against persons thus related intermarrying. The 
court recogni2ed this fully when it said: "If the parties 
had been subjects of Her Majesty domidled in England, 
the marriage would undoubtedly have been valid." The 
court held the marriage void, saying: "If the laws of 
any country prohibit its subjects within certain degrees 
of oonsangninity from contracting marriage, and stamp 
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a marriage between persons within the prohibited d^^rees 
as incestuous, this, in onr opinion, imposes on the subjects 
of that coontry a personal incapacity, which continues to 
affect them so long as they are domiciled in the country 
where this law prevails, and renders invalid a marriage 
between persons, both, at the time of their marriage, sub- 
jects of and domiciled in the country which imposes this 
restriction, wherever such marriage may have been 
solemnized." 

§ 02. Same: Importasoe <tf ezceptioiui in America. 
The rule of these two cases is of importance in the states 
of the Union because some of them have statutes prohibit- 
ing a marriage of the offending person where a divorce 
has been procured. A person subject to the restriction 
of the statute will contract marriage in a state which has 
no such restrictive statute and return to his domicile. The 
question of the vali(Uty of such a marriage is ihea 
squarely presented. 

§ 63. Same: American decisions. The decisions have 
not been uniform in the United States on this subject. 
In Commonwealth v. Lane (10) a criminal action was 
brought against Lane for polygamy. He had bew di- 
vorced from his first wife, who had procured a decree 
because of his wrong and fault He went to New Hamp- 
shire and remarried. By the law of his domicile, Massa- 
chusetts, it was polygamy and criminal for a person 
against whom a divorce had been procured to marry 
again at any time during life. But by the law of New 
Hampshire there was no such restriction. The court 
took the view that a marriage good where solemnized is 

(10) 113 Mtusochusetti, 46& 
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good everywhere, and found Lane not gnilty of any crime. 
Bnt in Kiimey v. Commonwealth (11) a court took a 
contrary view. By the law of Vii:gmia colored persona 
and whites were prohibited from intermairying. Kinney 
married a colored woman in the District of Colombia, 
where no law against such an intermarriage existed. In 
a criminal prosecution against Kinney, the court held 
the marriage between these persons void, taking the view 
of the Brook case that the marriage, being against the 
public policy of the state of the domidle, was void, even 
though no limitation or restrictaon was placed npon sndi 
a marriage by the law of the place of solemnization. 
Section 2. Contea.oT8 akd Insteuhents of TaAJ^SFSB. 

§ 64. Validity of contract to transfer penonal prop- 
arty: Between parties to transfOT. If, by the law of 
the state of the transferor's domicile, a contract to sell 
a chattel must be in writing, hut, by the law of the place 
where the contract is made, no writing is required, it 
would seem sufficient, as between the contracting parties, 
for the contract to be oral. Hven though not in writing, 
if good by the law of the place where made, it should be 
good everywhere. The difference between a contract with 
reference to a chattel, and an ordinary contract fixing 
the relations between parties, such as a marriage contract 
or a contract for labor, is not sufficdrait to warrant a dif- 
ferent mie. 

§ 6S. Same: Clnstraticni. In Emery v. €3aagh (12) 
a case arose where Emery made a ^t of a bond to an- 

(11) 30 aratt&n (Virginia), SKB. 
(U) «3 N«w Hunpahlre, 561 
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other. This gift was made in contemplation of death. 
By the law of Emeiy's domicile in New Hampshire smA 
a gift was valid, only if proved by the testimony of two 
indifferent witnesses, npon petition by the donee to estab- 
lish the gift, within sixty days after the death of the 
donor. Bnt, by the law of Vermont, where the ^t was 
made, it was valid without a petition. It was contended 
that the transfer was in the nature of a contract, and, to 
be effective to pass title, must be made in accordance 
with the law of the domicile. The ooort held it valid 
though made according to the law of the place of the 
gift, saying: "If it is a contract, in this case it was exe- 
entedin Vermont, in the life of plaintiff '8 intestate. If it 
is not a oonbract, as that term is commonly understood, 
it is a gift which received the assent of both parties, and 
nothing remained to perfect the conditional title of the 
defendant before the decease of the donor. The transfer 
of the bond being therefore either an executed contract 
or a perfected gift in Vermont, and valid nnder the laws 
of Vermont, is valid here." Thus it appears that a 
transfer of a chattel, whether by contract or as a ^ft, 
even though the contract is not executed nor the gift made 
in accordance with the law of the domicile, is nevertiieless 
good as between the parties to the contract or gift 

S66. Same: Against rabseqneiit intecest of third 
parties. Law ot sitns. The role where third parties 
become interested, after the contract or transfer is made, 
will next be considered. In Langworthy v. Little (13) a 
party owned a horse and buggy in New Tork. He was 



(U) U Cmhlng (Uui.), 1 
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domiciled in MaesachnBetts, but wemt to New York, where 
his chattels weie, and executed a mortgage on them, and 
this mortgage was recorded. The transfer was perfect, 
according to the law where the chattels were situated. 
The owner then took the property to Massachusetts, 
where it was attached by a third person to satisfy a debt. 
The atta<duiig party had no knowledge of the mortgage 
transfer. The mortgagee sued for the value of the horse 
and buggy and recovered, the court saying: *'A party 
who obtains a good title to property, absolute or qualified, 
by the laws of a sister state, is entitled to maintain and 
enforce those rights in this state." In a very similar 
case a vendor of a chattel contracted to sell it, but the 
title was to remain in him until paid for. This was a valid 
contract of transfer by the law of Massachusetts where 
it was made. The vendee took the chattel to New Hamp- 
shire, where a creditor attached it without knowing of the 
vendor's interest in it. The vendor replevied the prop- 
erty and recovered. A transfer or contract to transfer, 
if valid by the law of the place where the chattel is at the 
time, is valid everywhere even as against third persons. 

This law of the place where the property actually is 
at the time is called the "law of the sitns" [Lat., place]. 

S 67. Same: FnrOier ilhurtxatifm. la Oreen v. Van 
Bnskirfc (14) a slightly differoit set of facts makes it 
possible to annoonce the principle of the preceding cases 
in more imperative terms. It is not only true that, if the 
transfer is made in accordance with the law of the place 
^ere the chattel is situated, it is valid against third per- 



,(M> 6 WallMe (V. S-). S07; 7 WaUaee, U9. 
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Bons ereiyT^ere, bnt a transfer to be good agunst such 
persons most be made in accordance with such law. In 
that case Bates owned certain safes which were sitnated 
in Illinois. Van Bnskirk took a mortgage of them in 
New York, bat did not record it as required bjr the law 
of minois. Greffli, a creditor of Bates, attadbed the prop- 
erty and sold it to satisfy his claim. Van Bnskiik sued 
him for the valne of the chattels. The court held he 
ooold not recover. The case carries the principle of the 
preceding cases a step farther, and shows that a transfer 
of a chattel, sitnated in another state than that in which 
the contract of transfer is made, to be valid against third 
persona mnst be made in accordance 'with the law of the 
place where the chattel is sitnated. 

§68. Same: Ohoses in acUtn. In an English case 
(15) an Australian corporation had a claim for anbecrip- 
tions to its stock against a person domidled in Scotland. 
It made a transfer of its claim to another. Snch a trans- 
Ifer in Australia was good, even as against attaching 
creditors, without the necessity of the assignee giving 
notice to the debtor that the asdgnment had beem made. 
But, by the law of Scotland^ where the prt^ier^ may be 
said to have been located by analogy to the chattel cases, 
a notice to the debtor was requisite in order to prevent 
attaching creditors taking the claim ahead of the as- 
signee. An attaching creditor garnished the claim due 
the corporation in the Scotch debtor's hands. The court 
held that the attaching creditor's rights were ai^wrior to 
those of the assignee. 



(U) In » Qasensland Co. [1891], 1 (A. DIt. SML 
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§ 69. Same: Shares of corporate stodE. In the case 

of Masnry v, Arkansas National Bank (16) tiie reg^B- 
tered holder of stock in an Arkansas corporation made a 
transfer of it to another, bnt no change was made on the 
books of the company to show the transfer. The trans- 
feror still appeared to be the owner. By the law of 
Illinois the rights of the tranferee are superior to those 
of an atta(diing creditor, even though the transfer has 
not been made on the books, but, by the law of Arkansas, 
the attaching creditor's rights are superior to those of 
the transferee. The court held that the law of Arkansas, 
where tiie property was deemed to be located, would con- 
trol. An Arkansas attaching creditor succeeded as against 
the Illinois transferee of the stock. 

§70. Validity oi contract concerning real estate: 
Ordinarily determined by law of situs. In Swank v. Huf- 
nagle (17) a married woman owned land situated in 
Lidiana. She executed a mortgage on it in the state of 
Ohio, where she was domiciled, to secure her husband's 
debt. By the law of Indiana, where the land was, a mar- 
ried woman could not make a valid mortgage to secure 
another's debt This protection was afforded by the law 
of that state to married women, against the loss of their 
property by becoming another's surety. But, by the law 
of Ohio, which was the place of the domicile and also the 
place of the execution of the mortgage, a married woman 
could make such a mortgage on land situated there. The 
court held that, although the mortgage might have been 
valid if the land had been situated in Ohio, it was invalid 

(16) 87 F«d., 381. 

(17) HI Indiana, 458. 
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as to the bdiana land. A Bimilar ease arose vhere, by 
the law of the state where the mortgage was made and 
where the individiial was domiciled, the mortgage would 
have been void because the person bad not reached the 
age of majorit;^, twenty-one years in that state. By the 
law of the state of Ohio, where the land was sitnated, 
the age of majority was ^^teoi. The individual who 
made the mortgage was over eighteen bat nnder twenfy- 
one. The conrt held the law of the place of the situation 
of the land controlled, and held the mortgage valid (18). 
The same role would seem to be applicable to a contract 
to sell land. 

S 7L Same: Kote Mcmed by nmtgage. In Frierson 
T. Williams (19) a married woman, residing and domi- 
ciled in Louisiana, had a separate estate in realty sitaated 
in Mississippi. She made a contract in Lonisiana with 
reference to her Mississippi land, whereby she intended to 
charge it with the payment of a note, upon which the suit 
was brought to foreclose the lien or charge on. the land. 
By the law of Loniaiana the married woman's note was 
void, and it was contended that, it being void, it conld 
not be used as a basis for a proceeding to foreclose a lien. 
It is the law, as shown above, that, If a snit had been 
bronj^t on this note independently of the land, it wonld 
have been held to be void. By the law of Lon- 
isiana, where it was made, it wonld have been 
void; and so everywhere, even though by the 
law of the domicile she conld have made a valid 

<18) Sell T. Millar. 11 Ohio Statfi, SSL 
{!») GT MiflilMlivl, iSL 
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contract ( 20) . The oonrt held, however, that, as 
it was intended to create a charge on the land by the note, 
and aa by the law of the state where the land was Bitnated 
it could create a valid charge, it conld be enforced as a 
lien against the land. The court said: "If she had made 
a contract expressly disposing of this property, it will 
not be denied that, thon^ void by the laws of Louisiana, 
either for her want of capacity to act, or the want of 
the observance of the forms and solemnities prescribed 
1^ those laws, yet, if valid by the law of this state, it 
would have been good. The contract here is not strictly 
of that character, yet the maMng of it is the exercise of 
the power of the wife to dispose of her estate; for, when- 
ever that power is desiied, the power to charge it with her 
debts is denied also, and the charge can only be made 
effectual by the actual or threatened alienation of the 
estate, xmder a decree of the diancery court. The charg- 
ing of her separate estate for the payment of money does 
not pass any actual interest in the land, but it is the first 
and essential step for a judicial disposition of the estate 
to satisfy the charge." 

S 72. Deeds and conveyances must ctrnform to law of 
situs. In Clark v. Graham (21) a grantor of land exe- 
cnted a letter of attorney to another, in order to authorize 
him to act as his agent and make the conveyance. The 
land was sitnated in Ohio, bnt the power of attorney was 
executed in Virginia, By the Ohio laws, deeds and powers 
of attorney to convey land were required to be subscribed 

(20) See I GT, above. 

(U) « Wbeaton (D. S.), B77. 
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hy two witnesses and to be acknowledged before a conrt 
or a justice of the peace. The power of attorney was 
regular, except that the acknowledgment was taken be- 
fore a notary poblic instead of a court or a jostice. The 
deed had only one 8abscril»ng witness, whereas the Ohio 
law required two. Altbon^ no statement appears that 
these instruments of conveyance were executed in accord- 
ance with the law of Virginia where they were drawn, 
they were not executed in accordance with the Ohio law. 
As a result, the court held no title passed by virtue of 
them. The law of the state where ihe land is situated 
governs as to the form of instrument required to make 
a valid conveyance of it. And, conversely, it is held that 
a deed, good according to the law of the place where the 
land is situated, is a good deed, though it is not good by 
the law of the place where it was made (22). 

(22) Pom t. Pint NaUoiuJ Bank, 138 Illinois, 669. 



,y Google 



CHAPTEB IV. 

MARITAL PaOPERTr BiaSTS. 

$73. In geoeraL la the preceding chapter rights of 
persons based apon express contracts were inTolved. la 
this chapter rights in property entirely independent of 
any express contract will be considered. The law recog- 
nizes certain property rights that arise ont of the forma- 
tion of the relation of hasband and wife, and certain other 
rights that arise from its continuance under a change of 
domicile. These will be now considered. 

§ 74. Katrimonial domicile. In order to comprehend 
the rights of hnaband and wife in each other's property 
during life, and by what laws they are determined, the 
domicile of the married pair mast be known. If the 
husband before the marriage was domiciled in Massachu- 
setts, and the wife in Connecticut, and, after thdr mar- 
riage, they took up their domicile at either the donucile 
of the hasband or wife, thea that domicile is known as 
their matrimonial domicile. Th^ iiiay> however, choose 
a place for a domicile in which neither had been domiciled 
before the marriage. That place is nevertheless their 
matrimonial domicile. It is the nation in which they first 
take up a domidUe after their marriage. After such a 
matrimonial domicile has been acquired, it may be lost, 
as a domicile of origin or of choice may be, by the acqui- 
sition of a new domicile. In fact, several domidles may 
be had during the life of a married pair. Their rights in 
81fi 
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each other's property under such changes deserve atten- 
tion, as the laws of as many nattons may be involved as 
domiciles are acquired. The rights in each other's prop- 
erty, npon the death of one, may be more appropriately 
treated onder intestate and testate saccession, Chapter 
V, below. 

S 75. Jtighie of spmues in eadi other's personal pnqt- 
•rty: Pnqwrty owned at time of marriage. The leading 
American case on this subject is Harral v. Harral (1). 
Frederick F. Harral was bom in Oonnecticnt He ac- 
qnired an education aa a physician and surgeon, and took 
np a domicile of choice in New Yoi^ dty, where he prac- 
ticed his profession. In order to acquire a knowledge of 
French and German and to continue his professional 
studies, he went abroad. While at Paris he became 
acquainted with Clarice Marie Le Oars, the complainant. 
He married her and they acquired a matrimonial domicile 
in France, according to the mies of Conflict of Ijawa. 
At the time of his departure for Europe, and also at the 
time of the marriage and settlement of the married pair 
at Paris in France, he owned considerable personal prop- 
erty in Oonnecticnt, which he left in the United States 
in charge of another person. Harral lived in Paris a 
few years, returned to the United States, and died in 
Pennsylvania, leaving a will giving all of his property to 
his brothers and sisters. His French wife brought soit 
against the legatees and also the executors of the will to 
get possession of what she claimed was her portion of 
the Harral personal property. 

.<1) U Nnr J«m7 Baultr, tn. 
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§ 76. Same: (continned). By the law of France, which 
the oonrt found was the matrimomal domicile of the pair, 
a wife acquired tm. equal interest with her husband in 
all the property he had at the time of the marriage. She 
laid claim to one-half the personal property in the posaes- 
Bion of the execntora, which was the same property her 
husband had when th^ were married. The court held 
the wife was entitled to have an equal part of the prop- 
erty in the hands of the execntora, and, in stating that 
the law of the matrimomal domicile determined her rights 
and not the law of the place where the property was situ- 
ated, it said: "Mr. Wharton says that the place of the 
pelebraticm is not nec^sarily the place of performance 
of the marriage, which, he aays, the later jurists have 
agreed is its tme legal site, and that this place of per- 
formance is the matrimonial domicile to which the hus- 
band and wife propose to repair. ... On the 
marriage the legal presumption is that the wife takes 
the domicile of her husband, and her rights are subject 
to the law of his domicile ; but that presumption is over- 
come, and tite legal inference is superseded, when, on the 
marriage, the parties adopt a place for their matrimonial 
domicile — ^in which event the matrimonial domicile will 
control, and will regalate the property rights of the par- 
ties in movables. The authorities are quite generally in 
accord in selecting the matrimonial domicile as the place 
which shall furnish the law regulating the interests of 
husband and wife in the movable property of either, 
which was in esse when the marriage took place." The 
law of the matrimonial domidle controls also aa against 
the law of the place where the marriage was celebrated. 
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S 77. Same: Fn^mty acquired after marriage. Ooe 

of the leading oases on this branch of the law, defining 
what nation shall STippl7 the law for determining what 
tile interests of hnsband and wife are in property ac- 
quired during coverture, is Saul v. His Creditors (2). 
In that case Sanl and his wife were married and lived in 
Virginia, taking np their matrimonial domicile there. 
After about twenty years they moved to Louisiana. 
Whether they took any property with them from Virginia 
is not disclosed. While living and having thar domicile 
in Louisiana, a large quantity of property was acquired by 
them. Thereafter the wife died and later still the hus- 
band became insolvent By the law of Virginia, ^ere 
the matrimonial domicile was taken np, the husband be- 
came the owner of all gains made during marriage. By 
the Louisiana law, the domicile of choice, the gains were 
divided equally between husband and wife. Each was en- 
titled to a share to be held independent of the other. Saul 
became insolvent. The children claimed one-half the prop- 
erty held l^ him, in the right of their mother, from the in- 
solvent estate. The contention made against this c^aim 
was, that, as the marriage took place in Virginia, by whose 
laws no community of gains was permitted, the whole of 
the property acquired in Louisiana belonged to the hus- 
band and thus, in the end, to the insolvent estate for the 
benefit of the creditors. The court held that the wife had 
a share in the Louisiana gains and that the Louisiana 
law, the law of the domicile of choice, should control the 
marital rights in those gains, and not the law of their 



(1) iiurtiaN. a (L«.),e«». 



,y Google 



CONFLIOT OF LAWS 323 

former domicile under which she would have had no inter- 
est whatever. 

§ 78. Beal estate goremed by law of sitiis. As to the 
real estate held by either spouse, the rule is that the law 
of the place where the land is situated controls, entirely 
irrespective of the matrimonial domicile or the place 
where the marriage was celebrated. This is true both as 
to property held i^ either at the time of the miarriage, and 
that subsequently acquired by either, whether by gift or 
otherwise. Thus, if by the law of the matrimonial domi- 
cile the husband acquires no interest in the wife's land, 
held by her at the time of marriage or acquired subse- 
quently, but, by the law of the foreign state where the land 
is situated, he is entitled to one-half of it in fee, he would 
take, in either case, a half interest in fee in his wife's 
land. As a general rule the law of the state where the 
land is situated supplies the role for the determination 
of the respective marital rights of the spouses therein. 

§ 79. Effect of chaiige of domicile upon marital prop- 
erty rights: Personalty. In Louisiana, the community 
property interests give to the husband one-half the per- 
sonal property of which the wife is the owner at the time 
of the marriage. If the wife, in Louisiana where the mar- 
ried pair took np a matrimonial domicile, owned $50,000 in 
stocks and bonds, tlie husband would become the owner 
in his own right of $25,000. If they should subsequently 
acquire a domicile of choice in a nation where the husband 
took all the wife's personal property upon marriage, the 
diange of domicile to such a nation would not affect the 
interest of the wife in the $25,000 still remaining her own 
by the law of the matrimonial domi<nla If the entire 
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$50,000 had become the hnsband's or had remamed en- 
tirely the separate property of the vife, by the law of the 
matriznomal domicile, the ownership wonld remain the 
same, although a different role might be applied in their 
BDcoeeding domicile of choice. As a general role, there- 
fore, when personal property belonging to the wife be- 
oomes the husband's, by the law of their domicile, a anb- 
sequent change of domicile will not alter the existing 
rights of the hnsband. And, on the other hand, where 
personal property belonging to the vife remains her sepa- 
rate estate, removal into another state does not affect her 
rights (3). However, as to acquisitions and earnings of 
the pair made in the new domicile, the respective lights 
are governed entirely by the law of that domicile. 

§ 80. Same: Realty. The rale with reference to land 
owned by either, whether owned b^ore the marriage or 
acquired afterwards, is not affected in any way by a 
change of domicile of the married pair. The laws of the 
domicile have no influence upon their respective rights in 
each other's realty, but they are governed entirely by the 
law of the nation in which the same is situated. Thus, 
if by the law of the state where the spouses are domiciled^ 
the husband is entitled to the rents and profits of the 
wife's land, but, by the law of the state where the land is 
situated, she is entitied to the rents as her individual and 
separate property, the law of the state where the land is 
situated controls. 

S 81. StonmAiy. From this chapter it appears that 
the law, for settling between hnsband and wife thdr re- 

(I) Bond T. CnmmliiiB, 70 HkIiiv, U6. 
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BpectiTe rights in the property each had at the time of 
the marriage, is supplied by the matrimonial domidie, if 
the property involved was personalty. If they change 
their domicile and acquire property, the law of the new 
domicile is applied to fix their rights in this newly ac- 
quired property, hut it does not in any way change the in- 
terests they have acquired under the law of their prior 
domicile. The law of the place where the immovables 
each owns are sitoated, fixes their ris^ts in those prop- 
erties. 
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CHAPTEE V. 

DX8TRIBUTX0II' OF PBOFESTT AFTER DEATE. 

§ 82. Scope of chapter. In the two preceding chap- 
ters the rights of living persona in contracts and property 
were given attention. This chapter will deal with the 
rights of persons in sncceeding to the property of de- 
ceased persons. The probl^n will be to determine what 
nation shall settle the rules for the distribution of inte- 
state property, and what nation shall pass upon the valid- 
ity of wills of property in general, and the capacity of 
persons to make them. 

§ 82a. IfatnzB of problems involred. An owner of 
property may die leaving a will. If valid, the distribation 
of his proper^ is effected accordingly. On the other hand, 
he may die withont having made a will, or the will he made 
may be fonnd to be void, wholly or in part As to any 
part of his property undisposed of by a valid will, he is 
said to have died intestate. In snch event the question 
immediately arises, who, under the law, are the distrib- 
utees of his property. He may have been tiie owner of 
real and personal property situated in the state of his 
domicile, or he may have had sacb property situated in a 
foreign nation in which he was not domiciled. Where the 
property is situated at the domicile no qnestion of conflict 
of laws CB31 arise, as the law of the domidle and the law 
of the place where the property is situated are the same. 

It is only vtere the intestate owned property, whether 
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real or personal, in some other state tban Qiat of his dom- 
icile, that questions arise, and then only when the mles of 
distribution differ in the two. In such a case it may be 
urged by those whose interests are favored by the rules 
of distribution of the domicile that the law of the domi- 
cile should be applied ; and, on the other hand, it may be 
urged by tJiose whose interests are favored by the law of 
the state where the property is located that its rules 
should be applied. 

Section 1. Intestatb StiooBSsioN. 

g 83. Intestate saccaBsioiL to personal proper^ gov- 
erned by law of domicile. A well-settled rule has been 
established as a result of conflicts that have arisen in cases 
where one died intestate leaving personal property in a 
state not his domicile. In such a situation the rule has 
been almost universally applied that the law of distribu- 
tion provided by the domicile of the intestate controls, as 
against the rule provided by the nation where the proj)- 
erty is situated. 

In Lawrence v. Kittredge (1) the intestate had his dom- 
icile in Vermont, He had an estate there, hut also had a 
claim of $1,000 against a person residing in Connecticnt. 
The question arose as to whether Connecticut or Vermont 
should supply the rule for the distribution of the $1,000 
and determine what persons should have it. By the law 
of Vermont, where the intestate was domidled, the broth- 
ers and sisters of an intestate of the whole and half blood 
were entitled equally to the personal property. By the 
law of Connecticnt the half blood could not take any inter- 
CD SI ConnMtlcut, 67S. 
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est It was contended by the wbole blood brothers and 
Bieters, there being no otiier heirs of the deceased, that 
the Connecticnt law, where the property was sitnated, 
should apply and thns exclude the half bloods from any 
interest in the property. The half bloods took the posi- 
tion that they had a right to a part of the $1,000, as the 
law of the domicile of the deceased and not the law of 
the place of the property controlled. The court applied 
the law of the domidle, and, quoting from another case 
(2), said: '*It certainly Is now a settied principle of in- 
ternational law that personal property shall be subject to 
that law which governs the person of the owner, and 
that the disposition, distribution of, and succession to per- 
sonal property, wherever sitnated, is to be governed by 
the laws of that country where the owner or intestate had 
bis domicile at the time of his death.*' 

§ 84. Same: Szoeptiim by statute of situs. It is to 
be noted, however, that the above rule is subject to an ex- 
ception where the law of the state iriiere the property is 
sitnated expressly commands that even as to the property 
of persons domiciled beyond its jnrisdiction, its rules shall 
apply. As stated by the coort in the case dted above: 
"It is in the power of every sovereignty, and within the 
constitutional powers of the states of this Union, to re- 
pudiate this salutary doctrine in its application to them- 
selves, or to modify it for what they may suppose to be 
the protection of their own citizens; but, without some 
peculiar necessity, it cannot be supposed that any well 
r^^ated government will do it." The state of Illinois, 
for example, has an express statute regulating such cases, 

(2) Holoomb r. Fhelps, 16 ConnecUcut, U7. 
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and, by its provisions, Qie role of distribution of the per- 
sonal property of intestates domiciled elsewhere is sup- 
plied by Illinois (3). 

§ 85. Intestate sncoesion to real estate governed 1^ 
law of sitns. If, by the law of the nation of the domicile, 
an intestate's widow wonld be entitled to one-third of his 
land for her life, and the children of the deceased entitled 
to the rest, and, by the law of the nation where the land 
was situated, she wonld be entitled to one-half the land in 
fee simple, and deceased's children the other half in fee, 
then the law of the place where the land was situated and 
not the law of the domicile would ctmtrol. The widow in 
such a case would take oue-half the real estate in fee, and 
the children the other half. This rule is applicable as 
well to chattels real as to real estate. By chattels real is 
here understood leasehold interests in land. In fact, this 
rule applies to any interest in property which in law is 
deemed an immovable. If, by the law of the nation where 
an intestate's leasehold interest in land is situated, the 
property goes to the widow; but, by the law of the in- 
testate's domicile, it passes to his childr^i; the law of the 
place where the land or leasehold interest in it is situated 
will supply the rule of devolution (4). 

Sbction 2. Testate Sucobssion. 

§ 86. In general. An owner of property has a right, 
nnder the law, to indicate whom he desires to be the dis- 
tributees of his property. This he may do in his will. If 
the will is executed as required by law, and if its provi- 

(S) Cooper t. Bsen, 143 IUIhoEb, 2G. 

(4) Dnnoui t. Laman. 41 Cbin. DlT^ IM. 
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sions violate no mle that renders them void, thef mil be 
carried ont by the courts and the rules of intestate distri- 
bution provided by law will be superseded. In determin- 
ing the validity of ttie execution of a will and of its pro- 
visions, conflicting laws may seem applicable, owing to the 
fact that the testator may be in one nation and his prox>- 
erty in another, or owing to the fact that be may execute 
his will in accordance with the law of his residence, 
instead of in accordance with the law of the domicile or 
of the location of the property. It is the purpose of this 
section to determine in accordance with what law it must 
be executed and its provisions tested. 

§ 87. Executi(»i of will of personalty: Law of domi- 
cile governs. In Oilman v. Oilman (5) a testator origi- 
nally resided in the state of Maine. He had a residence 
there which he kept furnished and equipped, and to which 
he resorted at times. He acquired a residence in the city 
of New York and had his place of business there. He 
made his will in New York, and died in Maine at his resi- 
dence. He had property both in Maine and New York. 
Under such a set of facts the court said; "If the domi- 
cile of the testator, at the time of his death, was in New 
York, then his wiU should be allowed and recorded in this 
state as a foreign will. . . . And, in that case, the 
movable property in this state would be disposed of, un- 
der the will, according to the laws of the state of New 
York. . . . But, if his domicile was in this state, then 
the probate court here has original jnrisdiction, and our 
laws must govern the construction of the will and the dis- 

(6) G2 Maine, 165. 
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poeal of the property." If Maine bad been the resi- 
dence, then New York would have provided the law for the 
disposal of the property under the will; on the other 
hand, if New York bad been the residence merely and 
Maine the domicile, then Maine law wonld govern. The 
court held that be was domiciled in Maine and merely had 
a temporary residence In New York. Under such drcum- 
siances the Maine law, the law of the domicile, would con- 
trol as against the law of New York, the state of the mere 
residraice. 

1 88. Same: Law of domicile at time of death gav- 
enu. In Moultrie v. Hunt (6), the deceased was domi- 
ciled in New York at the time of his death. His prior 
domicUe bad been in South Carolina. While domiciled 
in South Carolina he executed a will, and, at the time of 
the execution, he merely stated to the suhscribing wit- 
nesses that his signature and seal were affixed to the doc- 
ument that be requested them to subscribe. He subse- 
qu^itly abandoned that domidle and took up a domicile 
in New York, hut did not execute another will in accord- 
ance with the law of New York. That law required the 
testator to state, at the time of subscribiDg his will or at 
the time be acknowledged it, in the presence of at least 
two attending witnesses, that it was his last will and testa- 
ment The question arose whether this will was valid to 
pass personal property of the deceased. The court held 
it was not The deceased was domicdled in New York at 
the time of his death, and personal property could be 
willed by him only in case his will was executed in accord- 
ance with the law of New York. This is the mle, entirely 

<6) 28 N«w Tork. tM. 
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regardless of where the property is situated, and of the 
law of the place where the will was actually execnted. The 
court, quoting from Story's Conflict of Laws, said: "But, 
it may be asked, what will be the eflfect of a change of 
domicile after a will or testament is made of personal or 
movable property, if it is valid by the law of the place 
where the party was domiciled when it was made, and not 
valid by the law of his domicile at the time of his death) 
The terms in which the general rule is laid down would 
seem suffidait to establish the prindple that, in such a 
case, the will and testament is void; for, it is the law of 
his actual domicile at the time of his death, and not the 
law of his domicile at the time of his making hia will and 
testament of personal property, which is to govern." In 
such a case, where the will is ineffectual because improp- 
erly executed, the distribntion in the will ia ignored and 
the mles of intestate succession become operative. 

§ 89. Execution of will of realty: Law of litns gov- 
erns. In Bobertson v. Pickerell (7) a will was relied 
upon to establish a title to a tract of land situated in the 
District of Columbia. That District is governed in the 
matter of execution of wills of realty by the law of Mary- 
land. The will was executed in Virgwia and admitted to 
probate in its court. By the proof produced at the trial 
it was merely shown that the will was written by the testa- 
tor in bis own handwriting and his signature was identi- 
fied, l^ere was no evidence which tended to show that 
any persons witnessed the signature, nor how many, if 
any, did so. By the law of Maryland three subscribing 
witnesses were required to make a will of real estate in 

(7) 109 United SUtM, SM. 



,y Google 



CONFLICT OP LAWS 883 

the District of Colombia. The court held the ^^ginia 
will was ineffective to pass the land, saying : "It matters 
not how effective the instrument may be to pass real prop- 
erty in Virginia; it mnst be execnted in the manner pre- 
scribed by the law in force in the District to pass real 
property situated there, and its validity must be estab- 
lished in the manner required by that law. It is familiar 
doctrine that the law of place governs as to the formali- 
ties necessary to the transfer of real property, whether 
testamentary or inter vivos." 

§ 90. Same: Contrary rule by gtatnte of sittu. Some 
states have passed statutes, under which a will is not re- 
quired to be executed in accordance with their law in order 
to devise real estate situated in their boundaries. It ia 
sufficient under such statutes that the wiU be admitted to 
probate in some foreign state. If so, it may be recorded 
in the state where the land is, and thereupon it is effect- 
ive to pass real estate situated there (8). General stat- 
utes of this character would greatly simplify the matter 
of the proper execution of wills of real estate and would 
tend to lessen intestacies of sndi property arising from 
insufficient execution. 

§ 91. Oapadty of person to deriae realty govoned by 
lav of situs. In Carpoiter v. Bell (9) a will was executed 
by a married woman domiciled in Kentucky. By the law of 
that state a married woman had not the capaci^ to exe- 
cute a will of real estate. But the land was located in Ten- 
nessee, by whose laws a married woman conld make a will 



autur, »0 nUnoli, 272. 
M Tennw P B, 2M. 
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of her Teal estate. It was contended that the law of Ken- 
tucky controlled and that the will was void. The oonrt 
said: "This contention is nnsonnd, as is well settled t^ 
the anthorities. As to inunovable property, the rule is 
that the law of the place of the properly governs, as to 
the capacity or incapaaty of the testator, the extent of 
his power of disposition, and the forms and solemnities 
necessary to give the will its due authority and effect" 
§ 92. Serocalvn of a will The revooati<m of a will 
may be accomplished in many ways: by marriage after 
the execution of the will; by the execution of another will 
expressly revoking it; by destroying it; and other ways 
provided by statute. But these methods differ in differ- 
ent states, and it becomes an important question at times 
what law shall govern in determining whether a revoca- 
tion of a will has been accomt^ished. To illustrate: By 
the law of England a subsequent marriage revokes, but 
by the law of France it does not. Is the effect of the mar- 
riage in accomplishing a revocation to be determined by 
the law of France where testatrix was domiciled when 
she was married, or by the law of England, where she 
was dcHniciled when she diedf It is assumed that a will of 
personal property was made before the marriage and no 
later will. The rule is that the law of the domicile at the 
time of the death is to decide whether the alleged revoca- 
tion was effective. In the instance given, the English 
law would control, and would accomplish a revocation 
(10). As to real estate, however, the law of the place of 
its location determines the effectiveness of the attempted 

(10) In re Oobuin'i WW, SO Nmr York Sopp., t8S. 
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revocatioii. If hy that law it was accomplished, then the 
will is deemed revoked everywhere. 

§ 03. Estate devised governed by law of sitns. The 
principle here involved can be best understood by a study 
of a concrete case. Assume that the testator is domi- 
ciled in Minnesota, and that he owns a tract of land in 
niinois. Assume the devise reads *'to A for life and 
npon his death to his heirs." Assume also that in Illinois 
the rule in Shelly 's ease is applied, and that by its appli- 
cation A would get the absolute title to t^e land at the 
testator's death. Also assume that by the law of Min- 
nesota A would get only a life estate, and that a remain- 
der would pass to A's heirs, who would be ascertained 
only at his death. In such a situation if the law of Dlinois 
were applied to the title, A would get a fee simple title ; if 
the Minnesota law applied he would get only a life estate. 
The rule of Conflict of Laws in such a case permits the 
quantum of A*8 estate to be determined by the law of 
the location of the land (11). A similar case arises where 
a deed conveys title to another without using the word 
"heirs" to designate the estate granted. If by the law of 
the domicile such a grant would convey a fee simple, but 
by the law of the state where the land is situated a life 
estate only would pass, the latter will control 

§ 94. Interpretation of will governed bj law of domi- 
cile at time of execation. The leading case on this sub- 
ject is Staigg V. Atkinson (12). Testator owned land in 
Minnesota, was domiciled in Rhode Island when he exe- 
onted his will, and in Massachusetts when be died. It 



(U> Pratt T. Dooglas, 38 Ner Jener Bq.. BU. 
(U) 144 1 
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became material in the case to determine what the testator 
meant by giving his wife a portion of his refd estate in 
the will. By both the Minnesota law and the Bhode Is- 
land law a devise to her was interpret«d by the courts to 
be in addition to her oommon law dower intereet. By the 
Massachnsettfl law the devise was interpreted to be in lien 
of dower. She laid claim to a dower interest in the Minne- 
sota land, and it was contended against her that the law of 
Massachusetts controlled. The court held that she conld 
get her dower interest in addition to the portion she took 
by devise. The court held that either the law of the domi- 
cile at the date of the execution of the will, or the law of 
the location of the land should control, but did not dis- 
tinctly state wbich. It would seem, on principle, that the 
law of the domicile should control. 

§ 96. Validly of devise of land governed by law of 
ritus. In Ihmcan v. Lawson (13) the testator, who was 
domiciled in Scotland, willed certain real estate situated 
in England to charities. By the English law ^ta to char- 
ities were at that time prohibited. The court decided the 
case on the ground that the validity of the gifts of the 
land situated in England should be detennined by the lawi 
of England. The case is one of a class of cases showing! 
that the effect and validity of the provisions in a will of 
realty are to be determined always by the law of the na- 
tion where the realty is located, and not by any other law, 
even though testator was domiciled in some other nation. 

<18} 41 Ch. DlT., 3»4. 
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§ 96. Ih genwaL From the preceding chapters it haa 
been seen that there is a distinct set of rules hy which 
to ascertain which of two or more nations shall supply 
the law for the regulation of men's rights and duties 
toward each other. The intermingling of people of 
different nations from the earliest times have compelled 
the courts to pass upon such questions. As a result of 
a number of adjudications, a body of law haa grown np 
which is recognized more or less generally by all nations. 
It is not a code taken from the laws of one nation, or of 
many nations. It is not based upon the legislation of 
any law-making body, but upon the decisions of courts ; 
and it has the same binding force under our system of 
law as is given to any other part of our unwritten, 
jndge-made common law. The rules laid down have stood 
the test of experience, and generally appeal to the reason. 

As there is a body of rules determlcing which nation 
shall provide the law by which particular rights are to be 
regalated, so there is also a body of rules, part of the law 
of Conflict of Laws, determining which nation's conrts 
shall pass upon particular controversies between indi- 
viduals. These rules concern the jurisdiction of courts 
from the standpoint of private international law. They 
are entirely distinct from the body of law we have already 
337 



,y Google 



S88 CONFIilGT OF LAWS 

examined, and the present chapter will be devoted to ISieir 
diseuBsiaL 

Sbction 1. Pbbsoral Jddgicents. 
S 97. Hbda ot lervlng pn>oe»: Defendant domldled 

In Itate. To give the court of any state the power to paaa 
upon a controversy, for the purpose of rendering a plain 
money judgment, it is essential that it procnre service of 
process upon the defendant. It must serve him in the 
state where the court is sitting. This will be more fully 
discussed hereafter. As to its own dtizens a state has 
a wide range of means of giving the defendant notice. 
It may provide for actual service of a writ upon him in 
person; it may provide that service be made by leaving 
a copy of the summons with some member of bis family; 
it may provide that the notice be tacked on the enter door 
of the defendant's home. Courts have upheld, and cor- 
rectly, service of notice apon its resident inhabitants by 
making a publication in a newspaper. In Nelson v. 
Chicago, Burlington & Quincy B. B. Co. (1) an action for 
a tort was brought against the railroad. It was served 
by publication and mailing as provided by statute^ On 
appeal it was contended that the statute was void as to 
the method of service, and that the notice it provided was 
unreasonable and unconstitutional. The court held that 
any method designed to give reasonable notice was su£B- 
cient, and upheld the constitutionality of the act. 

§ 98. Same; Temporary absence of dtnnicUed de- 
fendant. The mle stated above applies even to persona 
domiciled in a nation, who are temporarily beyond the 

(1) »S IlIlnolB, 1B7. 
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boundaries. If a method of service for residents is pro* 
vided, such that their actual presence is not necessary to 
receive it, service in the manner provided is deemed 
effective for a valid judgment. In Douglas v. Forrest 
(la) a debtor, a native of Scotland, contracted debts and 
went to India. He was there when he was sued in Scot- 
land. The service, following the method there provided, 
consisted of proclamations made at the market cross of 
Edinburgh, and at the pier and shore of L^th. The credi- 
tor procured a judgment and afterwards sued on it in 
England. Its validity was attacked, on the ground that 
there had been no service. The court, however, held 
that the judgment was valid, inasmuch as the debtor was 
still domidled in Scotland. The case shows that, as a 
matter of Conflict of Laws, the conrt of the nation where 
the debtor is domidled has jurisdiction, though he be tem- 
porarily in another nation, to serve him and oiter a valid 
personal judgment against him. A judgment entered 
under such conditions, where the defendant has not per- 
manently abandoned his former domicile, will be recog- 
nized by the courts of all nations. 

§99. Same (oontiBned). The principle is also illns- 
trated by an American case where the defendant, though 
domiciled in California, was, at the time he was sued, 
temporarily in Massai^usetts, but had not finally aban- 
doned California as his domicile. The couri held the 
judgment, entered against him on service in accordance 
with the California law, valid. It said: "The defendant 
was not in California ^en the action was commoiced 

(U) 4 Blng. 68a 
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against him there; nor at any time during its pendency. 
Ko Bervice of process or notice was ever made npon him 
personally. . . . Bat he had been, for a long time be- 
fore that, a dtizen of California ; the contract was made 
there; and that continued to be his legal domicile when 
the judgment was rendered. He was, tberefore* npon 
principles of international right, subject to the laws, and 
to the jurisdiction of the courts of that state" (2). 
This judgment was recognized as valid and binding 
against him by the Massachusetts court. 

S 100. Same: Domicile abandoned by d^endant. But, 

on the other hand, where the domicile remains merely 
because no new one has been acquired and the defendant 
has left the state permanently, a judgment by service on 
him in a permanently abandoned domicile is not valid (3) . 
While such a domicile, as was seen above (4), would 
supply the rule for the distribution of his personal prop- 
erty on his death without a will, and the method for exe- 
cuting his will bequeathing personal property (5), it 
would not give a court jurisdiction to enter a judgment. 

§ 101. Same: Kon-domicUed absent defendant. Where, 
however, the debtor is not domiciled in the state, service 
in his absence is ineffective to give the court jurisdiction 
of the person, so as to render a binding judgment against 
him. In Buchanan v. Buoker (6) a judgment was takrai 

(i) Henderson t. Stanirord, 105 MoMUcbosettB, 604. 

(3) 112 California, lOL 

(i) 183. 

(6) 1187. 88. 

(6) & Bast, 192. 
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in the idand of Tobago, against a perscm who had never 
been in the island, hy tacking the smomons on the court- 
house door. This was the only notice he received. In a 
suit on the judgment in England the court h^d it was 
void for lack of proper service. Although the service 
was in accordance with the laws of the island, 
it was insufficient as a matter of private inter- 
national law to admit of basing a personal judgment upon 
it. The case shows forcibly that, to comply with, the 
requirements of the rolee of Confict of Laws, it is not 
sufficient to follow the requiremoits of any single state. 
The conditions which would give the court of such a state 
jurisdiction to render a judgment, valid there, wonld not 
necessarily comply with the dictates of Conflict of Laws ; 
if not, then the judgment is void in foreign states, though 
it may be valid where rendered. Schi^by v. "Westenholz 
(7) was a very similar case. A Frenchman sued a resi- 
dent of Engluid, who had never been in France, in a 
French court. He procnred service on him in accordance 
with the French statute, by serving the summons on a 
French official designated to accept service in Bach cases. 
An action was brought in England on the judgment re- 
covered in France. The English court refused to recog- 
nize the validity of the service of process and would not 
permit the judgment to stand. 

§ 102. Mode of serving procees m corporatioiu. The 
validity of a judgment, procured in a state in which de- 
fendant is not domiciled, is frequently raised in connec- 
tion with service of process upon corporations. As a 

(7) 6 Quean'i Beach, 165. 
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role, corporations may be sued and served as natnral 
persons may. Thus, in Nelson v. C. B. & Q. B. B. Co. 
(8), a railroad company incorporated in Illinois, where 
the suit was brought, sought to escape service, procured 
on it by publication of notice in a newspaper, on the 
ground that the statute did not provide for reasonable 
notice. The court held, however, that the statute was 
oonstitutioual, the notice reasonable, and the service valid. 
The underlying principle governing such a case is very 
similar to that in the case of Douglas t. Forrest (9). 
Corporations mnst snbmit to forms of notice that are 
reasonable, and private individuals are governed by simi- 
lar requirements. 

S 103. Same: Benrice on agents bejnmd domicile. At 
an earlier period in American law it was impoasible to 
serve a corporation outside of the incorporating state. 
Modifications of this rule have been made, until it is now 
possible to serve a corporation outside of its domidle by 
serving some officer or agent, who appears in the state 
on business for the corporation. It is, however, essen- 
Ual that he should be there on the corporation's business, 
and service on Ein agent in a foreign state who is acci- 
dentally there, and who has no authority to represent the 
corporation there, is not valid to bind the corporation. 
As was stated by the court in a case (10) : "When ser- 
vice is made within the state upon an agent of a foreign 
corporation, it is essential, in order to support the juris- 
diction of the court to render a personal judgment, that 

(8) 2ZG minolB, 1ST. 

(9) Sm |»8, tXxm. 

(10) St cnair T. Oax. IDS United States, S60. 
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it should appear somewhere in the record— either in the 
application for the writ, or accompanying its service, or 
in the pleadings or findings of the conrt — ^that the cor- 
poration was engaged in business in the state. The tran- 
saction of bnsinesa by the corporation in the state, gen- 
eral or special, appearing, a certificate of service by the 
proper officer on a person who is its agent there would, 
in onr opinion, be sufficient prima facie evidence tiiat 
the agent represented the company in the business**. 

§ 104. Domicile of defendant may supply oonrt for 
suit. The preceding cases suggest a role of Conflict of 
Laws to the effect that the conrt of the nation where the 
defendant, La a suit for a personal judgment, is domiciled 
is the proper conrt in which to take judgment in case of 
his temporary absence. As wUl be shown later, it is not 
the only court. If the defendant leaves bis domicile and 
goes into the plaintiff's domicile and is there served, the 
judgment will be good (11). It is essential that the de- 
fendant be subject to the conrt *b jurisdiction, either be- 
cause domiciled there, or because he came there volontar- 
ily and was served while there. That this ia the role 
is not merely left to inference from Sin^ v. Bajah of 
Faridkote (12), bnt the oourt there expressly said that 
"the plaintiff must sue in the oonrt to which the defend- 
ant is snbjeot at the time of suit.'* 

S 106. Judgment based <m tanAgn. servloe of prooesi 
Is void. If a defeoidant to a proceeding is domiciled in a 
nation, even though absent temporarily, and that nation 
serves him with process properly, a judgment rendered 

(11) 1107, below. 

(U) [1894] ApiMti CasM, «Tft 
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agaiuBt him is valid. But the service cannot be made 
beyond the territorial jurisdiction of the court. In Per- 
manent Building Association v. Hudson (13) the plaintiff 
brought a suit in the province of Kew South 'Wfdes in 
Australia, against Hudson, a citizen and inhabitant of the 
province of Queensland. The officer did not find him in 
New South Wales, but served him in Queensland, beyond 
the boundaries of the province in which the court was 
sitting. A judgment was entered on the service and 
the plaintiff sued on it in Queensland. The court of that 
province held the judgment invalid, saying: "Inter- 
national law does not, as far as I tnow, require any coun- 
try to recognize the jurisdiction or authority of any for- 
eign body or tribunal over its citizens, or over any one 
who was not a citizen of the country within which that 
foreign body or tribunal has jurisdiction. Writs in New 
South Wales run as far as the border of New South 
Wales and no further. Beyond that they are mere pieces 
of paper — mere notices. . . . This judgment, there- 
fore, was obtained in the supreme court of New South 
Wales against a person who owed no allegiance to that 
court. The document served on him was only a piece of 
paper, to which, in my opinion, he was in no way bound 
to pay attention, and which had no effect in this colony.** 
§ 106. Same: FnrUier lIltistTation. In Isett v. Stuart, 
(14) John M. Stuart brought a suit in Xllinois against 
Thomas M. and Edward B. Islett, to set aside a mortgage 
from the former to the latter, on the ground that it had 
been made in fraud of creditors. Stuart was an assagnee 

(IS) 7 QneenBland Law Jonnial, St. 
(li) 80 lUlnoli, 4D«. 
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in bankraptcy of Thomas M. Isett, appointed in a pro- 
ceeding brought against him in New York. The officer 
seired the bankmpt personally in New Jersey, beyond 
the territorial jnriBdiction of the eonrt sitting in New 
York. Sdward B. set this fact up as a defense to the 
proceeding to set aside the mortgage. His theory was, 
that, if the New York oonrt had not obtained jurisdic- 
tion of Thomas U. and had appointed an asaiguee^ the 
appointment was void, and as a result the assignee was 
powerless to bring a soit as assignee. The court of 
Qlinoia held that the suit must be dismissed, as Stuart 
had not been appointed assignee of Thomas M., the court 
that appointed him not having obtained jurisdiction of 
the baukmpt because the writ was served beyond the 
territorial jurisdiction of the court 

§ 107. Judgment based on actual Bervioe on foreigner 
in jnrisdictiim is valid. While a court cannot get juris- 
diction, for purposes of a personal judgment, upon a per- 
son in another nation, by sending its ofBcer to that nation 
to serve him with process, it can get jurisdiction of him 
if he oomes into the territory and is served there. The 
mere fact that he is domiciled in a foreign nation, and 
chooses to go into the nation where he is served does not 
give him immunity from service of process. In Darrah 
V. Watson (15) a suit was brought in Iowa on a judgment 
of a Virginia court obtained under the following cir- 
cnmstanoee: Watson was a resident of and domiciled 
in Pennsylvania. He went temporarily into Virginia 
where the court was sitting, and while there was served 

:u) H i«w», u«. 
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with process. He did not appear to defend, and a judg- 
ment by default was entered against him. The court of 
Iowa recognized the validity of the Virginia judgment 
and gave a jndgmeoit ujwn it. This prindple is generally 
recognized among the different states. A judgment of 
a court of a nation where the defendant was personally 
served with process, while temporarily there, is binding 
upon him inteniationally, although he was not domiciled 
there. 

From the discussion in this Section it appears that 
judgments are valid when rendered by a court of the na- 
tion where the defendant is domiciled, although tempora- 
rily absmt (if service in his absence can be and is prop- 
erly made); and also vrhea based upon service upon a 
defendant not domiciled in the jurisdiction, but merely 
there temporarily. 

8 106. Same: Ezoepthn in case of treepaaB to land. 
In British South African Go. v. Companhia De Mocam- 
biqne (16) the plaintiff compai^ brought suit in Eng- 
land to recover damages it had sustained by the defendant 
company trespassing upon land it owned in South Africa. 
The point was raised that the English court could not 
decide the case, and that the only nation which could pro- 
vide the court was South Africa, It was held that the 
English court had no power to ff.ve a judgment 
for the damages. This is the rule with refer- 
ence to damages to land. The only nation to 
supply the court is the nation where the land 
is situated. There ia but a single case which holds 
a contrary view, and in that there was a dissenting 

<u) [IMS] AvjiMi Omm, eoi. 
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oinnioii adhering to the estabUshed rule. In Little t. 
Bailway (17) an action was brought in Minnesota by 
Little to recover damages that the railway had done to 
his laud situated in Wisconsin. The court gave a jnd^ 
meat for Little, bnt, ia doing bo it, recognized folly that 
it was departing from long-eetablished precedent It 
said: "Almost every court or judge who has ever dia- 
cussed the question has criticised or condemned the rule 
as technical, wrong on principle, and often resulting in 
a total denial of justice, and yet has considered himsdf 
bound to adhere to it under the doctrine of stare decisis. 
We recognize the reepeot due to judicial precedents, and 
the authority of the doctrine of stare dedsis ; but, inas- 
much as this rule is in no sense a role of property, and as 
it is purely tedmical, wrong in princdple, and in practice 
often results in a totid denial of justice, and has beeu so 
generally critidsed by eminent jurists, we do not fed 
bound to adhere to it, notwithstanding the great array 
of judicial decisions in its favor." 

If the general rule be adhered to, theu this class of pro- 
ceedings to get personal judgments-ia an exception to the 
rule that the nation where the defendant can be found 
may supply the court to determine a controversy over 
a mere money claim. This exception is itself generally 
qualified by another exception, to the effect that where 
the defendant does an act in one state that injures land in 
another state, he may be sued for trespass in either state 
obtaining jurisdiction of him {18). 

(17) 6G HlnneMta, 48. 

<18> UUler v. Sicker, 127 Fo<L. 67t. 
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Sionov 2. FaooBDiKaB in Bxh ob Qoase js Rbk. 

{ 109. hi gautiL Oonrti of litiii. "Wbile the nation 
in which a person is phymcally present may supply the 
conrt to detMmine personal controverBies to which he is 
a party, as shown above, merely because he is pres^it 
and is served with process, that is not the only basis for 
permitting a nation to supply the tribimal for such stdts. 
It may supply it becaase the defendant has property 
there and cannot be found there himself. Whether he is 
domiciled there or not, two forms of proceedings may 
then be taken. These are known as proceedings m rem 
and quasi in rem, depending upon whether the main pur- 
pose ia to cut off the foreigner's property right alto- 
gether, or to get a judgment and incidentally ^ply the 
property to satisfy it. 'Hiis distinction, will be more 
fully shown by illustrative cases, which it is the purpose 
of this Section to discuss, as well as to show what nation 
may provide the tnbnnal in which to institute such pro- 
ceedings. The courts of the nation where the property 
to be affected is physically present are called "courts 
of the situs'* (See § 66, above). 

§ 110. Courts ot situs have jvrisdlctlni over ships aa- 
chored there. The commonest and most ancient form of a 
proceeding strictly in rem is that of a suit against a 
vessel by those having a clidm against it. In the case 
of The Belgenland (18a) the Belg^ vessel of that name 
ran down a Norwegian vessel called Luna and injured her. 
The master of the Lnna, on behalf of her owners, brought 
suit against the Belgenland to recover the damages sns- 



(Ite) lU united Btates, S66. 
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t^ed in the eolHsioiL The qnestion was raised whether 
the United States conld sapply the court to pass npon the 
controversy. The court stated that there was no doubt of 
its power, as the property, the Belgenknd, sought to be 
taken and sold to satisfy the claim, was in its territorial 
jurisdiction. In maritime controversies the injured party 
frequently can conveniently procure redress against the 
owner of the vessel that did the injury only in this way. 
The party injured may be domiciled in one nation, the 
vessel be from another, and her owner be domiciled in 
still a third. This proceeding agfainst the ship, wherever 
she may be, gives to the party injured by her a remedy, 
regardless of the fact that her owners are domiciled else- 
where. Courts are at times reluctant to pass upon a case 
against a ship, when the owners of the injured ship and 
the one that did the injury are all foreigners, but, in the 
case against the Belgenland, the court assumed jnrisdio- 
tioD and dedded the case. 

§ 111. Oonrts of situs hare jurisdicticm of foreign 
dainu to property. The question has frequently arisen, 
which of two nations may provide the tribunal to pass 
npon qnestions affecting the title to land situated within 
the boundaries of one of them, where the party asserting 
the claim of title was in the other. 

Thus, in Amdt v. Griggs (19) the court was asked 
to pass npon the validity of a non-resident's chiim to 
land situated in Nebraska, within the territorial juris- 
diction of the court. The object of the proceeding was 
not to get a judgment for mon^ against the non-resi- 

(U) 184 United SUtM, S18. 
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dealt daimant, and to hare it satisfied ont o1 proper^ 
in the court's territorial jariBdiotion, bat merely to obtain 
a determination that the interest he asserted was in- 
valid, and a declaration ihat it was non-existfflit. It was 
oontfflided that the court had no power to do this without 
the personal presence of the party setting up the daim. 
This contention was made, although a statute providing 
for such a proceeding existed in Nebraska. This, it was 
asserted, was unconstitutional, becanse the notice pro- 
vided for was unreasomible, being by publication merely. 
The court stated the contention thus: "Has the state 
the power to provide by statnte that the title to real estate 
within its limits shall be settled and determined by a suit 
in which the defendant, being a non-resident, is brought 
into court by publication t . . . What jurisdiction 
has a state over titles to real estate within its limits, and 
what jurisdiction may it g^ve by statute to is own courts, 
to determine the validity and extent of the daims of 
non-residents to such real estatet" It dedded that the 
state had the power to supply the court to pass upon 
controversies respecting tities to land within its borders, 
even though the party against whom its dedsicm migHt 
be given was a non-resident, saying: "The court cannot 
bring the person of a non-resident within its limits — its 
process goes not out beyond its borders, but it may de- 
termine the extent of his titie to real estate within its 
limits ; and, for the purpose of sndi determination, may 
provide any reasonable methods of imparting notice. 
The well-being of every commumty requires that the 
title of real estate therein shall be secure, and that there 
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be convenient and certain methods of detenmning any 
muettled questions respecting it." 

§ 112. Conrts of sitos may oif oroe foreign craitractB 
r^fardia^ land. A problem similar to that mentioned 
above ariBOS where an inhabitant of a foreign nation 
has agreed to sell land situated in the territoriai jorisdic- 
tion of a court and then refuses to carry out the contract. 
The question of Conflict of Lavs pres^Lted is, which 
nation shall supply the oourt to Miforce it: the nation 
where the land is, or the nation of whic^ the otmtractual 
vendor is an inhabitantT The courts have held that, 
mider proper statutory authonty, the courts of the nation 
where the land is situated may properly compel a spedAo 
performance of the contraot, and, if the vendor does 
not appear, may appoint some one to exeonte a deed on 
behalf of the vendor. Similarly, if an inhabitant of a 
foreign state has agreed to buy a tract of land situated 
in another, the conrts of the latter may take jurisdiction 
to give the vendor a remedy against the land for any 
nnpaid portion of the purchase price. A closely ana- 
logons situation arises where an inhabitant of a foreign 
nation holds property in trust for another, which the 
latter desires conveyed to himself. In snch a case he 
is not obliged to go to the nation where the trustee may 
be found, but, under statutes, may apply to the oourt of 
the state or nation where the land is situated and procure 
a transfer of it to himself. It is recognized as a rule of 
Conflict of Laws that the nation where the land is situated 
may supply the court to perfect the transfer. 

§lia CoortB obtaining: pflntnaljnrisdicUoB of Toidor 
of land may oompd aemwyvue. The natim, where the 
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land under contract of purchase and Bale ie ffltnated^ is 
not the only nation that may supply the contract-enforc- 
ing tribohaL It may be supplied by the nation vhere 
the contraotnal vendor is found. Thus in Tean v. Ixird 
Baltimore (20) Penn and Lord Baltimore had entered 
into an agreemoit to settle the boundary dispntes ex- 
isting between them as to the boundary between Penn- 
sylvania and Maryland. Each had agreed to conv^ to 
the other his interest in certain lan<U. Lord Baltimore 
refused to carry out his agreement, and Penn sued him in 
an English court of equity to compel him to perform the 
contract. It was contended by Lord Baltimore that the 
En^ish court had no jurisdiction to compel him to con- 
vey lands lying in America. The court held that it had 
sudi power, when it had before it the person whose duty 
it was to make the conveyance. It could compel him to 
ezecnte a deed to the lands entirely regardless of where 
they were situated. 

§114. Courts obtaining personal jniisdictioiL of 
trustee nu^ oompel oonveyanoe of trust property. A 
cestui que trust may compd his trustee to convey lands 
located beyond the jurisdiction of the court In Massie 
V. Watts (21) a suit was bron^t by Watts, a citizen of 
^^iginia, to oompel Massie, a dtizen of Kentucky, to ctm- 
vey to him the title to a tract of land situated in Ohio. 
Watts had contracted to buy the land of a third party 
and Massie knew of the contract. The title had not yet 
been conveyed, when Massie bought the land of the tiiird 
party and procured a oonv^anoe of the title to him. It 

<20> 1 VeM7 er., 444. 

(SI) < Crtnoh (n. 8.), 14S. 
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was objected that the conrt had no power to compel Mas- 
sie to convey title to land in Ohio. Upon the theory, 
that, when Massie took title knowing of the rights of 
Watts, he became a trustee thereof for Watts, the conrt 
compelled him to execute a conveyance to Watte. 

§ 116. Distinction betwem prooeedinga In rem, in per- 
sonam, and quBgi in rem. In the diacnssion of this Seo- 
tion so far, it may be noted that the nature of the pro- 
ceeding has in every case been to cnt off an interest in 
property. Thns, in the snit to quiet title to land, a claim 
was asserted by the moving party that the opponent had 
DO interest and a decree to that effect was sought. The 
primary object was to cut off the adverse interest that 
might otherwise be asserted. In the case where a con- 
tractual vfflidee of land procures relief, the sole object 
of the proceeding is to deprive the vendor of any interest 
he has in the title to the land involved in the contract. 
No personal money judgm^it is sought against the voi- 
der. Where the cestui que trust sues to compel a foreign 
trustee to convey title to him, the sole object of the pro- 
ceeding is to cnt off the title of his trustee. Other simi- 
lar cases could be instanced, where the object of the pro- 
ceeding is simply to procure a declaration of the rights 
between the parties to a controversy in certain property 
in the territorial jurisdiction of the court. Where that 
is the object and the only other accompaniment of the 
proceeding is to cnt ofE that right or to establish it 
against the moving party, then the proceeding is a pro- 
oeeding tn rem. 

If, however, the proceeding has for its object merely 
a declaration that the defendant is bound to do or to ra- 
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Ihdn from doing & certain act, not inTolving a jnt^mMit 
for the payment of money, then the proceedmg is a pn>- 
oeeding in personam. Aa was shown by the cases of 
Peun V. Lord Baltimore (22) and Mas^ v. Watts (23), 
if the only pnrpose is to compel a defendant to make a 
deed or do a similar act, the only nation that can Bnpidy 
the court is the nation where the defendant is fonnd. 
This is not tme, as has been seen, where Ihe pnrpose is 
merely to procnre a declaration of an interest in property 
or a decree cutting off a claim to it 

A third form of proceeding is that hnown as a pro- 
ceeding quasi in rem. instances of this kind of a pro- 
ceeding will follow. It will be noted in those proceed- 
ings that the purpose is twofold: First, to procure a find- 
ing that a certain smn of money is dne the moving party ; 
second, to apply certain property in the possession of the 
oonrt to the payment of the amount fonnd due. The 
property is placed in the conrt's posseeaicai t^ virtue of 
its being attached by its officer, and, consequently, the 
proceeding is commonly called an attachment or garnish- 
ment proceeding. The ranaining portion of this Section 
deals with proceedings quasi in rem and ascertains ^diat 
nation may supply the tribunal in which to bring them. 

§ 116. Extoa-territorlal attachmmt by a court is ytjid. 
In Sutherland t. Second National Bank (24) the plain- 
tiff brought suit in Kmtucky and attached a carload of 
oats in possession of a Kentucky railroad, whose line 
extended through portions of both Blinois and Kentucky. 

(SI) 1113, abon. 
(13) 1114, aboTc 
(U) 78 Kentnekr. SSflL 
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At the time the smt was brought and the attachment 
levied, the oats were on their way to Kentaeky, bat were 
Btill in Blinoia The defendant was a non-resident and 
had not been served with process. The court held that 
althongh the railroad, in whose possession the oats was, 
was in Kentucky, the property sought to be reached was 
without its jurisdiction, and the process of the Kentn<^ 
conrts could not reach it nor subject it to an attachment. 
The courts of one state are powerless to sdze upon prop- 
erty in another. The principle is closely allied to the in- 
ability of courts of one state to serve a defendant who is 
at the time of service in another (25). The court can no 
more send its officers beyond its boundaries to seize prop- 
erty, than it can to serve a defendant with process. The 
officer's power ceases at tiie state line. For this reason 
its power over both fails. 

§ 117. Bonustio attachment of non-resident's property 
neowsaiy for valid judgment qna«i in rem. The leadiog 
case upon the snbject is Fennoyer v. Neff (25a). Hie 
owner of a tract of land situated in Oregon was sued by 
another upon a demand for services as an attorney. 
The debtor was a non-resident and he was served by 
publioation. A personal judgment was entered against 
him, and bis land was then for the first time attached 
nndo: an execution and sold to satisfy the judgment. 
Subsequently the owner brongh a snit against the pur- 
chaser at the execution sale for possession. The suit 
proceeded upon the theory that the judgment under which 
Hie land was sold was void for want ol jurisdiction of 

(») 11106, 106. 

(SSft) w u. 8.. ni 
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the court It was cdaimed that seizure of the property 
before judgment was essential. The Supreme Court of 
the United States held the judgment was void. Wher- 
ever an attempt is made to give effect in one state to 
personal jnt^ments rradered in another against non-resi- 
dents without actual service upon them, that is, merely 
upon substituted service by publication, or in some other 
form, the rule is that sudi judgments are without any 
binding force, except as to property within the state. To 
reach and effect this must be the object of the action in 
which the jndgment is rendered, and the property must 
be brou^t under control of the court in ccmnection with 
the proceeding against the person, and before judgment 
The Supreme Court recognized the principle of natural 
justice and the rule of Conflict of Laws underlying this 
case. It recognized that, even in the absence of the Fed- 
eral Constitution, a judgment procured without a prior 
sdzure of the property would be of no validity or force 
in another state. It stated that it was not necessary 
under the fall faith and credit clause that courts should 
enforce sudi a judgment, as only the judgments that had 
the sancticm of the requirements of the law of nations 
coold be induded in that clause, and also stated that 
judgments, procured as was the judgmrait in that case, 
were invalid even in the state where they were 
rendered, under the Fourteenth Amendment of the 
United States Constitution, which prohibits the taking of 
property without due process of law. 

% US. Oonrts (tf situs may validly sttadi dnnestio 
proper^ or debt owned by non-residaiit. It has been seeo 
tiiat the courts of one state are powerless to attach a non- 
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resident's property whidL is situated in a foreign state 
(§116, above). The next inquiry is with reference to 
the power of a oonrt to attach property situated in the 
state, where the owner is a non-resident or where such 
non-resident has a debt dne him from a person or cor- 
poration within the jnrisdiction of the oouirt. In such 
a case the rule is settled that the court has jorisdiction 
to seize the property or money, and, after notioe by 
publication, merely, to the non-resident owner, to ^ply 
it in payment of the claim. In Chicago, Bock Island 
and Padfic Railway v. Sturm (26) the plaintiff, a resi- 
dent of Kansas, sned the company, an Iowa corporation, 
which also did business in Kansas, on a claim for wages. 
The company answered that it had heea joined with 
plaintiff as a defendant, in an attachment suit in Iowa 
brought by a creditor of plaintiff, and that it had paid 
the same money now claimed to the creditor in the Iowa 
proceeding. The service on plaintiff in the Iowa pro* 
ceeding had been by publication of notice in a newspaper. 
The United States Supreme Court hdd that the company 
had authority to pay the money under a judgment pro- 
cnred under the circnmstanoes stated, and that the judg- 
ment was such that it must be recognized as of binding 
force in the courts of Kansas. In the Sturm case the 
debtor company was permanently located in Iowa, the 
state in which the judgment in attacJmient was procured. 
It has be^i held the result would be the same evm though 
the debtor were only temporarily in the jurisdiction of 
the attaching;; court (27). 

(M) 174 United StstM, 710. 

(27) HwrlB T. B«nc, IM Ualtod States. US. 
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From the preceding cases it follows that the oonrts of 
a state where a noa-resideul has property, or where 
proper service is obtained npon a debtor owing him a 
debt, have jnrisdiction to attach sndi property or to 
garnishee such a claim, and to apply the property in 
satisfaotion of tiie attaching and gamiBhing creditor, 
even though the owner of the property or claim is in the 
jnrisdiction ot a foreign state. 

SboTIO'N 3. DiVOSOB. 

§ 119. Li genenal: Jurisdiction dependent m domicUe. 

As explained in the preceding Sections, a valid personal 
money jndgment may be obtained in any court that prop- 
erly serves a defendant with process, even though the 
latter be foond only temporarily in the jurisdiction. A 
valid judgment conceming property can be given if the 
property is within the jurisdiotion of the court The 
rules of law conceming a court^s jurisdiction to grant a 
decree of divorce differ considerably from those concem- 
ing its power to render a valid money judgment, or 
one affecting property. The rules of Conflict of Laws 
recognize in the jurisdiotion of the domicile of either, or 
perhaps of both, parties an interest in the marriage re- 
lation, so intimate, and so important to the state, that tiie 
jurisdiction of the domicile is alone oomi)etent to sciver 
the marriage relation. 

§ 120. OonrtB of residenoe of parties no jnriKticOoa 
for divorce: In state where rendered. The jurisdiction 
of the residenoe, where that differs from the domicile, 
has no authority or power to dissalve the relation of hus- 
band and wife. In Le Mesurier v. Le Mesurier (28) 

(S8) [USE] A. a «7. 



,y Google 



CONFLICT OF liAWS 859 

the husband, who was domiciled in Eagland but residing 
in Ceylon, brought a suit for divorce in Ceylon, ffis 
wife was a French woman. The Ceylon court dismissed 
the snit for divoroe. Upon an appeal to the En^sh 
conrt, it affirmed the decision of the conrt of Ceyl(Hi, hold- 
ing that mere residence alone was insnfSdent to give 
a conrt jurisdiction to grant a divoroe. In this case the 
question of the sufficiency of residence to afford jnrisdio- 
tion to grant a decree of divorce was passed npon. The 
question of the soffidency of such a decree, whea tested 
by the rules of private intematioiial law, was not raised, 
as it had not come before any conrt except the (me ren- 
dering the decree and its appellate tribonaL 

5 121. Samo: Zh foreign Btates under rdlm of Oon- 
flicfc of Laws. In State v. Armington (29), the question 
of the sufficiency of such a decree under the rules of Con- 
flict of Laws was squarely raised. The husband, domi- 
ciled in Mimiesota, resided t«nporarily in Utah, and, 
while a resident there, applied for a divorce. The statute 
of Utah seems to have been liberal, and the conrt granted 
a divorce without requiring that the husband be domi- 
dled there. And it also appeared that the wife was 
domidled in Minnesota and had at no time gone into 
Utah. Upon the husband's return to Minnesota, he was 
prosecuted criminally on the charge of polygamy, found 
guilty and sentenced. Upon appeal he contended that 
his sentence was erroneous because he was divorced from 
his former wife. To prove this he relied upon the di- 
vorce granted by the court of Utah. The oourt, how- 

(l») 2G Mlnmwota, ». 
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ever, held that the decree was ineffective, void, and of no 
validity' aa tested hy private international law, becanse the 
Utah conrt conld not grant a Valid divorce, when the 
hneband, the complaining' party, was merely a resident of 
the state, and had no more intimate connection with it 
than that of a temporary Bojoomer. 

§ 122. Saow: Under United States OonstitatloiL The 

same principle has been recognized by the Sapreme Conrt 
of the United States. In Bell v. Bell (30) the parties 
were married in Bloomington, Blinois. They lived to- 
gether as husband and wife in Buffalo, New York. The 
wife, after they had lived together abont four years, 
returned to Bloomington, and thereafter they ceased to 
live together as hnsband and wife, but the wife still 
claimed Buffalo aa her residence. The husband went to 
Pennsylvania and there obtuned a decree of divorce 
against his wife for desertion. The ■wife, within a year 
after the divorce was procured, applied for a divorce in 
the state of New Tort The husband pleaded the Penn- 
sylvania decree; the wife set up in answer to it that the 
decree was void, because the Pennsylvaiua court had not 
obtained jurisdiction of the cause. It was shown that 
at the time the husband applied for a divorce he con- 
sidered himself a resident of Buffalo, New York; the 
wife had always retained that residence. The court held 
that "no valid divorce from the bond of matrimony can 
be decreed on constructive service by the courts of a 
state in which neither party is domicdled" and that the 

(tO) 181 UnlMI states, m. 
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court in New York was justified iu refusiug to recognize 
the Famsylyania deciree. 

§123. DiTOToe by oonrts ctf dmnloUe acquired by 
(tf ending spouse after marital misoondnct. The leading 
case on the subject of jurisdiction for divorce is that of 
Haddock v. Haddock (31) decided in 1906. Mr. Haddock 
married Mrs. Haddock in the state of New York, where 
bot^ had been domiciled. Soon after the marriage he 
deserted his wife, wandered about the country for nine 
years, and then moved to Connecticut where he took up 
a domicile and lived there fourteen years. He then in* 
fititated proceedings for a divorce, serving Mrs. Haddock, 
who still remained domiciled in New York, by publication. 
She did not appear in Connecticut nor defend the case. 
A decree was granted. After Mr. Haddock bad acquired 
considerable property, Mrs. Haddock brought suit in 
New York for a divorce and alimony, and served Mr. 
Haddock penonally. He appeared and answered that 
the state of Connecticut had already divorced them and 
that an adjudication of the matter had been had. The 
New York court refused to recognize the decree, and, 
to compel it to do so, Mr. Haddock appealed the case to 
the Supreme Court of the United States. That court 
held the New York court was not obliged to recognize 
the judgment and decree of the Connecticut court, as it 
was devoid of international effect. 

The case apparently establishes the principle that the 
jurisdiction in which the deserting spouse acquires a 
domicile, after deewtion, is powerless to render a decree 

(11) Ml IRilted BtatM, BO. 



n Google 



MS OONFLIOT OF LAWB 

of ^TOToe internationally valid. It alio by iznplioatifn 
holds that the jtirisdiction of the domicile of the married 
pair, at the time the wrong is committed which may be 
a ground for divorce, such as desertion, is competent 
to grant a divorce. The state of New York was the 
domicile of the married pair at the time of the desertion. 
Upon this fact the New Yo]± court granted a divorce 
and alimony, thus giving support to the view that the 
jnriadiotion of the domicile of the married pair has au- 
thority to grant a divorce. Other cases in wliich this 
qaestion has been presented imder slightly different or- 
onmstanees are diBcossed below. 

S124. Dtrcnxn by ooorta ot dmnicile retained t^ 
wronged fpooM. The leading ease in which the court of 
the domicile of the aggrieved party granted a divorce, 
which was upheld by the Supreme Court of tite United 
States, is Atherton v. Atherton (32). The hnsband lived 
in Kentucky, married a citizen of New York, and the 
married couple took up their domicile at the home of the 
husband in Kentucky, where they continued to reside, and 
where children were bom to them. The wife deserted 
her husband, left the matrimonial domicile, and went to 
New York. The husband sued her in Kentucky for a di- 
vorce. Before the Kentucky suit merged into a decree, 
the wife, having a residence in New York Bu£Scient under 
ordinary circumstanceB to constitute a domicile in that 
state, sued the husband in the courts of New York for a 
divorce. Thus the two suits, one by the husband against 
the wife and the other by the wife against the husband, 

(SS) us United SUtM, 16S. 
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were pending in their respective states at the same time. 
The hnsbaod obtained a decree in the Kentncky^ suit be- 
fore the snit of the wife had been detenained, and pleaded 
that decree in the snit brongfat by tiie wife in New York. 
The New Tork oonrt, however, refused to recognize the 
Kentucky decree, and the case was appealed to the United 
States Supreme Conrt. That conrt decided that the 
courts of New York were bonnd to give effect to the Ken- 
tucky decree. This power to compel the states to give 
effect to the decrees of other states is derived from the 
claase in the United States Constitution commanding that 
fnll faith and credit be given in each state to the judg- 
ments of the courts of other states. The court took the 
view that where the domicile of the husband is also the 
domicile of matrimony, the courts of that state may disre- 
gard an unjustifiable absence of the wife therefrom and 
treat her as having her domicile there for the purpose of 
dissolving the marriage as to both parties. 

§ 125. Divorce by courts of domicile snlweqaeotfy ao- 
qnired by wronged spouse. The Supreme Court of the 
United States in the Haddock and Atherton cases had no 
occasion to pass upon the question whether a divorce, 
granted by a court of the state to which a deserted spouse 
moved and acquired a domicile, would be valid or not. 
In those cases the decree was sought in the jurisdiction of 
the matrimonial domicile from which the offending 
spouse, against whom the decree was procured, had 
parted. The case of Diteon v. Ditson (33) presented this 
additional point. In that case the marriage was cele- 
brated in New York, and the pair, after being in Europe 
and Cuba, became domidled in Boston. At that place 
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the hnsband deserted his wife and went to Bttrope. The 
wife, having no means of support, went to live with her 
father in Bhode Island, and there acquired a domidle. 
After a desertion by the hnshand of several years, the 
wife institnted a suit for a divorce in Rhode Island on the 
gronnd of deserticHL The court specifically considered 
the*qaestion whether the domicile within its jnrisdiction 
of the complaining party only was snffident to antitorize 
a valid decree of divorce. It held it had the power, and 
that snch decree wonld command recognition in the conrta 
of other states. 
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XUHZOIPAL OOBPOBATIONS. 

§ 1. Has a corporation a right to Boe for wrongs done to itf 

§ 8. Can Jones be taxed on property owned by a ooiporation of 
wbich he is a sbareboldert 

§ 4. What ie the difference between a municipal corporation and 
a qoasi-mtinicipal corporation T 

§ 6. What privilege was enjoyed by the early monieipal eorpot- 
ations in England in regard to taxes t 

§ 10. Which had the earlier origin, mnnicipal or qnasi-roonieipal 
corporations t 

§ § 11, 18. "Why was the county of more importance as an ad- 
ministrative unit in the sonthern Ameriean colonies than in the 
northern f 

§ 13. Ib the consent of a majority of the inhabitants required 
before a eity or town can be changed into a corporation f 

§ 14. How is the power of the legislstnre to create mnnieqMl 
and quasi-mnnicipal corporations controlled t 

§ 16. In the absence of any constitutional provision to the con- 
trary, has a If^TsIature the ri^t to take away a mnnicipal charter 
without the consent of the inhabitantsf 

§§ 17, 18. The l^fllatnre divides Wilson county into two 
halves; one half being ealled Horton county and the other half 
retaining the old name. Against which county should a creditor 
bring an action for debts contracted by Wilson county before the 
division t Esther county has sufficient taxable property to pay all 
the debts. 

Would the creditor be without a remedy if the new Wilson 
connty had no taxable property t 

§ § 80, 23. The legislature pasees an act providing that tbe 
public parks in a certain eity shall be under the control of a board 
of park commissioners appointed by the governor. Is there any 
objection to this aetT Is the aet valid 1 

Would the same objections be applicable to an act providing for 
the establishment of an Industrial School for Giris, the school 
to be under tbe eontrol of a board appointed by the governor, and 
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the oDoiitj, from wbidi ajiy girl eomnitted under the provinons of 
the ftet ii aent, to be liable for the expenn attending the nuunte- 
nanee of aneh giri. 

§ M. Bnwn devises lend to the mty of X to be need for a 
mnoie^Ml home for orphane. The legialatnre enaete that this laod, 
the title to which ie in the oty, shall be need for A monieipal water- 
worfci. Ii there any objeetkm to this enaetmentt 

§ § SS, U. The legisUtnre enaete that money raised in a eity 
by taxation for the pnrpoee of bnilding a eity water-works shall 
be Bsed for the establishment of a state home for inenrahUa, What 
are the ohjeetions to this aett 

§ § n, SO. An aet of the legislature pnmdee that all tdtiea 
which now hare an area of between ei^t and ten square miles, shall 
install and "■""**■" a certain speeifled water system for protection 
from Are. Is this speda] legislation 1 Wonld it be with the word 
"now" left oat. 

I SS. What eonstitotio&al proriuon is eommonly fomid in 
r^ard to the choosing of eonnty and city offleerst 

§S4. A eonstitntion providea that "all dty officers shall be 
elected by the electors of snoh eitiea." Two years after the adop- 
tion of this eonstitntion, the legislatnre enacts that there shall be 
in eaeh eity an inspector to superintend the cleaning of streets. How 
will these inspectors be ehoeent 

§3ft. The legislature ereatea a "Walton flie district" the 
bonndaries of which include the city of Walton and a small n«^t- 
boring dty, and plaees at the head of thia district a fire ehief ap- 
pointed by the governor of the state. The eonstitution provides tlut 
"all city ofBeers shall be elected by the electors of such eitiea." 
There haa always been a fire chief of the city of Walton, elected 
by the electors of that city. Is the le^sTative act oneonstitntionalf 

§ 38. Is ttie quasi-monitdpal corporation of today a snohle bodyt 

An action is brought hj Williams against tbe county to recover 

damages for injuries suat^ned because of the negligence of the 

eonnty board of health in destroying property as a nuisanee which 

waa not in faet a nuisanee. Can he sneeeedt 

§ 41. An entertainment is ^ven by tEe eonnty, in the eonnty 
eonrt house, the proceeds to be used for county purposes. Cuter, 
who attends, is injured by the breaking of one of the folding chairs, 
whidi waa ne^igtnUy left in an unsafe condition. Can he recover 
from the county f 

§4S. White brings an action against a city for an act of the 
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«ity duubImI in entering upon his Und and pulling up a poet, in con^ 
pliane« with the major '> orders and a written Btatement of the 
mMjoT and eit; solicitor that the acta were done by the city for the 
public use in a public street. Can he saoeeed t 

I IS. Drew brings as action against a tatj for injuries caosed 
from drinking impore water in a pnblie well, the boud of health 
being the eity agency to which was exclasively intrusted the daty 
of inspection, analysis and ears of all public wells. Can he reeovert 

§ U. Williams' house is destroyed by Are, originating in a 
wooden building ereeted within the eity Are limits. The eity had 
notice that the boilding was to be ereeted and took no steps to 
prevent it. Can he recover damages from the eityf 

§ 45. A city to improve its sanitary condition eolleoted and 
dt^xwited all the city garbage in one place. This plaee was unneoes- 
sarily and unreasonably near to the plaintiff's house. Can the 
plaintiff reeorer damages for sieknees produeed thereby T 

§ Ul Is a dty liable for failure to enact an ordinance requiring 
property owners to fill exeavatioDS adjaeent to streets, to a person 
injured by sneh an excavation t 

§ 47. The monidpal authorities of a dty temporarily suspended 
an ordinanee preeeribing a fine of five dollars for permitting horses 
to stand untied. During its euspenaion Claik was injured beeause 
of a runaway which was left untied. Can he recover damagea from 
the eityf 

§ 48. Dodson bring* an aetion against a mnnieipal eorporation to 
recover damages for the destruction of his house which was acci- 
dentally burned down by sparks from a steam en^e used by the 
I»vprietor of an adjoining lot. The engine migtit have been 
abated as a nuisance under a dty ordinanee and the eorporate 
anthoritiaa had been notified of its dangerous character and had 
Uled to abate it Can Dodaon meeeed in his aetionf 

§ 49. Jones puts up a large banging sign in front of his store. 
Later he finds out that there is a eity ordinaaee forbiddii^> the 
erection of such signs. He goes to the mayor and is granted a 
"special permit" allowing the sign to remain. The ngn falls and 
White, a pedestrian, is injured. Has White an action against the 
atyt 

§ SI. The expense of establishing a fire department was aneesed 
by the etxnmon eomieil of a nty in an irregular and illegal manner. 
The collectors enforced the assessment by seizure of plaintiff's prop- 
erty. Can plaintiff recover damages fnnn the eityl 
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§ 66. A dt; gaa works wu etHUtmcted nnder a l^fulative elur* 
ter and pUeed under the exeliuiTe control of a board of eommissioa- 
en provided for by the charter and appomt«d bf the mayor. 
Plaintiff ia injured by gu which ia negligently permitted to escape 
from a tank on the premises of the gas woAs. Can he leeorer dam- 
ages from the dtyt 

§60. Wonld it make any difterenee in the above case if the 
city derived a revenue from the gas works t 

§08. A city rents some of its garbage wagons to a ooal eom- 
pany. One of the wagons has been neg^tgently permitted to 
remain in an unsafe condition. Jones u injured beeanse of the 
eondition of this wagon while it is being osed by the eoal company. 
Can he recover damages from the cityT 

§ 61. The bricks of a chnreb building destroyed by Are were 
taken by the mayor and aldermen and need in the eonBtrnetion of 
culverts and for other city purposes, by direction of the mayor and 
nnder the supervision of the city oveiseer of streets. Can the church 
reeover the value of the bricks from the cityl 

§ 6S. Can Williams reeover from the city for a loss by flre due 
to the inefficiency of the city flre department T 

§63. Is the ci^ liable for penonsi iqjnries to BoA who fell 
into a sewer which was in proeees of construction and which was 
Diligently left insufficiently guarded by ofBceis of the eityt 

§ 64. A common oonncil committee, arraiq;ing for a centennial 
•imiversary, directed the fire department to convene in front of the 
city hall at midnight, Deoember 31, 1675. Can Whtson, who was 
injured by a eity flre engine on that night, recover damages from 
the dtyt 

§ 68. A eity la anthorited by its charter to maintain » flre 
department. Has it power to bny Are apparatus on credit and issue 
bonds for the sameT 

§ 70. A city ia expressly authorized to borrow money for the 
pnipoee of maintaining a small park. Does this include the power 
to issue bonds t 

§ 71. A constitution which took effect January 1, 1895 declared 
that "all indebtedness" inenrred by any eity in excess of the lim- 
itation imposed thereby, except such as may now exist, shall be 
absolutely void. Did this provision apply lib existing eontrtcta by 
which a greater indebtedness than the specified limit was inenrred 
after Jannary 1, 1895t 
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§ 79. A Btatnte required munidpal IxHida to be endorsed by the 
eit; snditor uid ^iproved by the chief justice of the municipal 
eonrt. The city iBsned bonds which were not endorsed by the eity 
auditor, and whieh were approved by Bnwbton as chief jostiee of 
the municipal coart, bat before his tenn commenced. Can a recov- 
ery be had on these bonds by an innocent purchaser for valnet 

In another taty each roonicipal bond of a certain issne wbb 
styled on its faee " Improvement Bond" and, as required by statute, 
referred by date to an ordinance as the source of anthority for their 
issnanee. The ordinance was invalid. Can « holder in due coarse 
recover on one of these bonds t 

§76. A city has no money iiv the treasory and has reached the 
limit set by the eonstitution to its indebtedness. It buys a fire boat 
from plaintiff on credit Has plaintiff any action againtt the dtyt 
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FOBLIO OFFICERS. 

§ 1. How is adminiBtrative lav dutitigiiishable from oomtitutional 
lavT 

§ 4. A state abolishM a Btata office not ereated b; eonstitution, 
and stops the salary of the officer before his term of offlee has expirad. 
Does this violate the Foarteenth Amendment f 

§ 5. Williams is appointd by the state le^slatim to take eare 
of the state industrial school for four years at a salary of f2,000 
a year. At the end of the second year the aet is repealed. Has 
Williams any actionf 

§ 6. The p>vemor of a state without eonstitntional anthority 
creates the offlee of state road inspector. Jones who has filled this 
otiee for three years brings an action ag^ainst the state for his sal- 
ary. Can he sneceedt 

§8. Can there be a pnblis officer withoat any duties t 

§ 10. The constitution of the United States proyidee that no 
person "shall be eligible to that ofBee (president) who shall not 
have attained the age of thirty-flve years." Is a person who ii 
thirty-fonr years old when elected, and who beeomee thirty-five be- 
fore inauguration the president! 

§18. By common law could one under age hold the ofBce of 
judge f 

§ IS. Can a woman hold the office of smoke inspeetor in a eity 
where male suffrage prevails T 

§ 16. The constitution of a state forbids making politieal belief 
a qnalificstion for office. A law is passed providing for the appoint- 
ment of a board of five tax commissioners, one member to be 
from the leading political party in the state. Is the law uneon- 
stitntional t 

§ 17. The law provides that one person shall not hold more than 
one lucrative position. The governor of the state is eleetad mayor 
of a city. For which office is he disqualified T 

§ 18. Under the civil servlee what preferenee is given to those 
honorably discharged from tho military or naval aerviee of the 
United States) 

870 
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§ 20. The law provides that no ballots shall be received b; the 
inspectors of a eify election Dnless the person offering to vote has 
been dnly registeted. Bnck lives in « tovn whieh is aimezed to 
the city after the r^istnitioB day but before the election day. Has 
Bnek a right to vote in the city election t 

§ SI. Black ink is fnmiahed in all the voting booths. One ballot 
is marked with red ink. Does this invalidate the ballot? 

§ 22. What is meant by limited voting! 

What is its object T 

§83. Where three representatives were to be elected the law 
provided that each voter mi^t vote for three or cast one and one- 
half votes for eaeh of two. Is there any objection to this lawf 

§ 24. There are 10,000 eligible voters in a city. There are three 
ciuididstes, Jones, Dodaon and Parker for the same office. 6,000 voters 
go to the polls. 3,000 votes are east for Jones. Dodson receives 
000 and Paiker 1100. Later it is diseovered that Jones died before 
the eleetion. 300 of the votes east for Pai^er are invalidated beeasse 
of distinguishing maAs upon them. Who is elected to the offtcet 

§26. The law provides that pens and ink with which to mtA 
the ballots shonld be famished to all voters, and that all ballota 
should be marked with ink. The election eonunissioners provide 
wly lead peneils and all the ballots are mailed with these. Are the 
ballots invalid 1 

§ 26. Has the eonrt power to determine to what party a nom- 
inee beloi^T 

§27. Wbat provisiott ia niade tot nominees of small pc^tieal 
parties t 

§ 29. A law eonfirming the voting at a primary to party members 
prescribes as a test of party membership that the elector "intends to 
vote for all the candidates of sneh party at tiie next deetifm." Ib 
tbe law valid T 

Wlfaat is meant by an open primaryf 

§30. What is a direct primary t 

§ § 32, 33. What ia the dootrine of the separation of powers) 
In what cases does the legislatnre have power to appoint offleerst 

§34. The constitution of a state gives the governor power to 
appoint a sherifF. The t^iislatnre passes an aet providing that the 
governor's power to appouit shall be eonflned to the person receiving 
the highest nnmber of votes of all tbe eli^hle voten in the state 
at a spedal election held for that porpose. Is the law eonstitn- 
tionalf Siqipose it had been confined to one of the hi^est threet 
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§ 36. Ib an oral af^intment to offlee valid T 

§87. Can an appointee be compelled to accept an office? 

§ M. A person chosen as collector refoaes to And sureties for 
the faithful discharge of his official dnty according to the terms of 
his election. Has he accepted the office f 

§44. The majrar thinking the chief of police, who has diaap* 
peared, to be dead, appoints Wataon to fill the "vaeaney." Watson, 
for two years, performs all the duties of the office and ia generally 
recognized as the chief of police. Later it is foond ont that the 
farmer chief is living. Are the acts done by Watson valid T 

§ 46. White is appointed tax collector. Green has already been 
af^inted to the same office and his term has not expired. White 
perforins all the daties of the office for six months. Ia White a 
de facto officer I 

§ 46. A certificate of election atates that three persons have 
been elected to an office which by statnte has bat one incnmbent. Is 
one of these persons who for some time has performed the dnties of 
the office a de facto officer 1 

§ 47. Is it possible to have two or more de facto officers for tha 
same office I 

§ 48. An act of the legislature of California created Mono 
eonnty, making its eastern boondaiy the eastern boundary of the 
state, making Amora the eounty seat, and prescribing daties for 
certain offleials, who were dnly eleeted and performed the daties 
prescribed. Afterwards, when the boundary between California and 
Nevada was definitely located, Amora was found to be in Nevada 
where also lived the offldals. Were the officials de facto officers of 
Uono county t 

§ 49. A de facto officer brings an action for salary. What 
decision t 

§61. When does death not render an office vacant t 

§54. The mjtyor is given power by the l^pslatnre to appoint 
street inspectors. He removes an inspector for eanse. The inspector 
claims that he is entitled to a trial at law first. What can be said 
in support of his claim and against itt 

§ 6S. Would ii make any difllerence if the tenure of ofSoe of the 
street inspector had not been fixed by lawt 

§68. Are the offices of school director and judge of election 
incompatible f 

§78. A recorder of deeds is given power to amend clerical 
errorB in the records made by him. Jones was recorder of deeds. 
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Two dsjB after the ezpirBtion of tbe term of hu office be dk' 
coven a clerieel error in the records which he has nude. Hu he 
power to amend T 

§ 76. A law provides that baildinge need in eonneetion with edn- 
oational institntions shall be exempt from taxation. Another law 
piovidee that the taxes as fixed by the board of assessors shall 
be conclusive unless a complaint is filed after the levying and before 
the day when payment is dne. The board fixes a tax on a college 
dormitory. No complaint is filed. Can payment be enforeadf 

§78. A statute provides that before March 1, 1908, the board 
of assesBors shall appraise all personal property and levy an assesa- 
ment npon it. In April, 1908, the board performs this aet. Is the 
tax valid t 

§ 81. Is a amobe inspector permitted to delegate his dntiest 

§ 86. The law says that second class mail matter shall eon- 
tain no writing, A postmaster refoses to deliver a newspaper mailed 
as second class matter, upon the wraj^ier of which is written an 
initial letter, not a part of the address or retain. Is the post- 
master's decision that thia is not proper second class matter, finalt 

§M. Has a mayor the ri^t of direction over an officer ap- 
painted by himf 

§ 96. Is there a right of appeal from the head of a department 
to the president t 

§ 97. A board is eomposed of nine members. All have notiee of 
ft meeting. Hve attend. Three vote for a resolution, two vote 
against it. Is the resolution passed by the board f 

§ too. There is a law passed which prohibits the selling of 
liquor on Sunday. Will mandamus lie against the ehief of police to 
eompel him to close ft saloon which is kept open on Sundayf 

§103. What are the three classes of administrative powers T 

§109. The board of Ash and gMue eommissioners summarily 
destroys illegal seines foond in a river. Is the action valid T 

§ 118. The title of « treasurer was not judicially determined 
imtU after the expiration of his term of office. He obtained no eom- 
misraon from the governor and gave no bond as required by statute. 
The salary of the office during tbe meantime was paid to tiie 
former treasurer who held over. Has the de jure treasurer an 
action for his salary f Against wfaomf 

§ 1S4. CongTCBs passes an act establishing the office of inspector 
of canals at a salary of $2,000 a year. Has such an offleer a lif^t 
of action in the eonrt of claims for his salaryl 
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A soUaotor of eoitanM ai^iointed under la set of Coagnaa wron^ 
tailj detuoB goodi. Ddm u setion for damages agunat the United 
States lie in the eoort of daimst 

§ 127. Can a eonntr treaanrer be held personallj liable on a 
Dote signed by him aa treaanier witbont aothoiityt 

§ ISO. Will an aetion for demises lie agiinat a reeorder of deeda 
for WTongfally refnaing to reend a deedt 

§ 131, A atreet inapeetor b ordered by tbe board of bi^waya 
to destroy a amaU abed. Tbe order under vbieh he aets atatea tbat 
the sbed is dtnated on a pnblie highway and is an obstmction. 
The inapeetor deatroys the shed. Later it is diseovered that the 
ahed waa on priTate property. Has the owner an aetion for damage 
agsinat tbe inapeetor f 
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EXTSAOSDINA&T BEHBDZBS. 

§S. Will mandamnB lie against a street pavii^ eompany whose 
bid for paviiig hu been accepted by the eit; to eompel it to eomplete 
the workt 

§ 4. Will mandamus lie agunst the chief of police to eompel 
him to enforee an ordinance which provides that all gambling houses 
are ill^(al and shall be elosedl 

A eleifc is required by law to grant a marriage license to any 
person who pays the required fee and makes affidavit that he is 
more than twenty-one years of age and is not already married. 
Jones pays the fee and makes affidavit as required. The deik 
personally knows that Jones is only nineteen years of age and refuses 
to issue the license. Will mandunus lief 

§6. Would it make any diiferenee in the preceding question 
if an action for damages would lie agwnst the dei^ for his refnsal 
to issue the license f Or if a statute provided for an appeal to a 
superior officer T 

§6. In what courts will mandamus lie against Federal offloerst 

§ 7. Will mandamus lie ogunst a former offieer who holds over 
after the expiration of his teim to eompel him to turn over the books 
and reeords of the office to a caadidat« who holds a proper eer- 
tiflcate of election T 

§ 9. Will mandamus lie against a telephone eompany to oraqiel 
it to install a telephone f 

§ 10. Will mandamus to eompel a railroad eompany to atop its 
ears at a certain station, established by the charter, be granted to 
a person who does not wish to get on or oft tnuns at that stataou t 

§ 12. How is the writ of prohibition distinguishable from injune- 
tionf 

§ 19. The eonoDon eounoil of a city eommences an investigation 
of charges preferred against the eounselor of the eity wiUi a view 
to his removal from office. There is no charter providon giving the 
council the power of removal. Will prohibition lie to prevent tb« 
council from proceeding with the investigation t 
375 
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An set u pumd forbidding the iMoance of liqnor Ueenses. VfUl 
prohibition lie to prevent the dty derk from iuoing licfinsea, npan 
the payment of » fee and an affidavit of good eharacter, aa was 
hi« datj before the aetf 

§16w Quo warranto is brott^t to try the title to offlee of stato 
MDatorf la this the proper method f 

§ 18. Will qno warranto lie against an officer to teat the eon- 
Btitntionality of the aet by which the office was createdt 

§ U. A city, withoat diarter authority, and without granting aay 
written Ueensea or permita, indirectly licensed aalea of liqnor and 
obtained revenue therefrom by imposing tares on the persons aeUing. 
Will qno warranto lie to compel the dty to desist from this prae- 
ticet 

§80. Is qno warranto the proper remedy to prevent a company 
authorized by its charter to engage in the hnsiness of fire insurance 
from earrying on the business of marine insurance 1 

§21. A newspaper company pablishes a libel against Warren. 
Can he compel the eompany to forfeit its charter by means of an 
action in the nature of a qno warranto t 

§ 23. Dodsoa asserts that he is a director of the Smith Com- 
pany having been elected to the offlee at a etoekholdeis' meeting. 
Qreen, a stockholder, contends that the meeting was insular and 
that there was not a qnomm present. Can Dodson's title to the 
office be tried in quo warranto 1 

§ S6. Would it make any difference in the preeeding question if 
the relator were not a stockholder T Suppose the relator had been 
an unsuccessful candidate for the same office T 

§ § 28, 31. A aty board of health is authorised to order 
the suppression of a noisance after giving a reasonable notice to the 
person against whom the nudntenancc of the nuisance is alleged. The 
board issues such an order without notice. Will certiorari liet 

Will certiorari lie to review an allied unlawful and fraudulent 
sale of a school house by two of the school-district offleersT 

A board of health is anthorised to order the removal of nuisances. 
It orders Williams to remove a pile of garbage from his property, the 
order stating that the garbage is a nnisanee. Williams dainu it is not 
a nnisaDce. Will certiorari lie to review the action of the board t 

§ 36. On March 1, 1905, Jones received his discharge in bank- 
ruptcy as an inBolvent debtor. On April 10, 1905, he was arrested 
on an execution issued on a judgment recovered against him before 



,y Google 



APPENDIX 377 

itia disebaige uid while he vas applTuig for the benefit of the set 
April 16 he applies for & writ of habeaa corpna. What deoieionf 

§ 37. Is the refusal to allow a United States citizen to land 
such a detention as to entitle him to a writ of habeas eoipnst 

§ S8. In what sense is habeas eorpns a writ of ri^t T 

§ 41. Is a person released on bail entitled to the writ of habeas 
eorpDsT 

§ 48. How is an injunction distinguishable from the writ of 
mandatniiaf 

§ 60. A statute provides that stock in national banks shall be 
exempt from taxation. The board of assessors taxes Jones on some 
national bank sto^ Is prohibition or injnnetion the proper 
remedy f 

§ 61. A number of persons incorporate under a general banking 
law. They call themselves the Englewood bank, but engage solely 
in the insurance business. Is injunction or quo warranto the proper 
remedy to compel them to stop writing insoraneet 

§ 64. A board of eommiasioners ia given power to eondemn and 
destroy bridges which "seriously interfere with navigation." The 
board condemns a bridge. The owner of the bridge contends that 
it does not interfere with navigation. How can the question be de- 
termined t 
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OOITFUOT or LAWS. 

$ 1. Wbat U the origm of the law known as eonflict of laml 

§1^8. Wilson olaimB that be is a mtixen of the United 
Btatee and therefore entitled to admissitai. The board of inmiigra- 
tion oommisaionerB eontenda that he ia a ettisen of a foreign coontry 
whieh has no treaty with the United States and therefore cannot 
daim the proteetion of the United States oonstitntion and is not 
entitled to admission. Does the law ^plying to saeh a case eome 
within the subject of oonfliet of lawst 

§ 6. By what laws are the tint setUera of an nninhahited ooon- 
hy governed? 

§ § 6, 7. When an inhabited eoontry is settled by miration, 
what laws govern f 

1 10. A oitizen of Indiana on board a ship which sailed fnsn 
Seattle intakes a will which conforms to the lawB of the state of 
Washington, bnt which would have been invslid if msde in Indiana. 
Is the will good! 

§ 12. To what criminal Isw is a vessel sailing from New York 
subject after it reaches the high eeasT 

§ § 14, 17. The captun of a United Statea ahip in the port of 
Sonthampton publishes a newspaper on board the ship that 
contains statoments about the King of &i^and which by the laws 
of Ei^land would make him goilty of the crime of lese majesty. Can 
be be punished T Would it make any difference if the ship were a 
United States war vessel t 

§ SS. What erifflinal laws govern an En^ish vessel on the high 
seas within a marina league of the coast of Florida t What civil UwsT 

§2S. What laws are ^pllcsbU to inland bays farmed by the 
high seas, which are less than two marine leagues frran headland 
to headland t 

§24. What laws govern land added by discovery f 

§ 25. An island inhabited by barbarians is added by eonquest. 
What laws govern itt 

§ 2S. If Mexico shoold peaceably cede land to the United States, 
iriiat laws would goveni the land so ceded) 
378 
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§ § 27, Sift. Can an lUinois ■hipper sending goods to Indiana 
biioe an action in the lUinoia courts againet the railroad for charging 
an onfair ratel 

§ 32. What laws will the Federal eonrte apply to a conunenual 
transaction taking place in the state of OhioT 

§ § 35, 36. How does it happen that the same act in regard 
to a Federal subject migfit be a crime in one state and not in another T 

§ § 37, 38. An American eonunita a crime on an American ship 
lying in a Chinese harbor. Will he necessarily be tried accord- 
ing to the Chinese tawT In what way ctui he get the benefit of a 
trial according to the principles of American lawt 

§ U. Could a man's bnsiness ofQce be called his domiclet 

§ 46. A woman whose hnsband is domiciled in Chicago gives 
birth to a child while traveling in Oermany. Where is the child's 
domicile I 

§ 49. Watson living in Chicago intends to move to Indianapolis. 
He rents a house there and has all his belongings moved in. He ia 
delayed in Chicago by business matters bat his family and servants 
go on ahead. He dies before leaving Chicago. Where was his 
domicile immediately before his death t 

§ 60. Where is a person domiciled who has abandoned his home 
in the United States and is traveling in England looking for a new 
homef 

§ 61. Jones, a resident of Louisville, leaves there with the inten- 
tion of making his home with his brother who lives in Texas. Upon 
his arrival in Texas be learns that bis brother has moved out on the 
plains, bis exact whereabonts being unknown. He spends a year 
looking for bis brother. Where was his domicile during this yearf 

§ 58. Where is the domicile of an arctic explorer, who has been 
traveling for two years in the far north! 

§63. A child when a mere baby is kidnaped and taken to an- 
other state. The child grows np in ignorance of the fact that he was 
kidnaped. Where is his domicileT 

1 64. The Wilson company obtsined its charter from New Jer- 
sey. It does bnsiness in New York. Half of the incorporators Hve 
in Illinois and half in Indiana. Where is the domicile of the 
corporation I 

§ § 68, 67. A resident of X state makes an oral contract in 7 
state with WSlliams agreeing to work for him as a confidential secre- 
tary for two years banning a year from t]i9 following Jane. Bv 
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Hm lam of Y Btata sneb a oontraet has to be in writing to be 
binding fant not by the laws of X state. Ib the eontraet bindii^f 

§ § 58, U. John and Uu7 are domiciled in a coontr; where a 
marriage eeremony perfonned after 10 p. m. is valid. They are 
married in En^and after 10 p. m. A marriage eeremony at that 
time in England is void. Would the marriage be held valid by the 
English eoortal By the eoorti of the ooontry where John and Mary 
an dondeiledl 

§ § Ui 65. By the laws of one state a eontraet for the sale of 
• chattel of a Talne of more than fifty dollars most be in writing. 
A. resident of this state makes such a oontraet in a state where there 
ia no sneh law. Is the oontraet validt 

§ § 66, 67. By the laws of X state when a vendor sells a chattel 
and remains in possession, as innocent pnrehaser from him is pro- 
tected as against the first vendee. There is no sncb law in T state. 
A resident of Y state sells a chattel situated in X state. The vendee 
allows the vendor to remain in possession. The vendor then sella 
tba chattel to Watson who has no knowledge of the prior sale. The 
first vendee brings replevin against Watson. What decision T 

§ 70. By the lawa of X state a contract to sell land most be in 
writing. There is no snoh law in Y state. Jones, a citizen of X 
state, makee an oral contract to sell land sitoated in Y state. Is 
the oontraet valid T 

§ 78, A person in Kansas makes a deed to land situated in Ohio. 
What laws govern the making of this deedl 

§ § 75, 78, What law regulates the interest of a wife in her 
hosband's personal property. What is meant bj matrimonial dom- 
ieUef 

§ § 78, 80. A man and wife have their matrimonial domicile 
in Kansss. After marriage the man acquires property in Blinois. By 
what laws is the dower right of the wife in this land determinedl 
Wonld it make any diilferenee if the matrimonial domidle is dianged 
to Illinois t 

§ 8S. In X state a wife gets all of the personalty of her hus- 
band who dies intestate. In Y state she gets one half. Jones, whose 
domicile is in X state, dies leaving an invalid will and $700 worth 
of penonalty in X state and $500 worth in Y state. Bow much of 
this is his widow entitled tol 

§ § 87, 88. Jones who has his domicile in Illinois while travel- 
ing in Ohio makes a will of personalty situated in Kansas. The 
will eonfoims to the laws of Offio, bnt not to the lawa of lUinm or 
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Kuuw. After making the will bat before be dies, he obangea bu 
domieile to Ohio. Is the will valid 1 

§ 80. A resident of Illinois makes a viU subscribed by two wit- 
nesses devising reslty in Maryland. By the law of Usiyland three 
subscribing witnesses are necessary to make a good wilL In Dlinois 
two an Bofflcient. Is the will vaHdf 

§ § 88i 98. In S state the crossing out of the signatms to a will 
rerokes it This is not the law in T state. Jones, domiciled in 
Y state, makes a will devising realty and iwreonalty. The realty ia 
sitnated in Y state. When Jones is in Y state he crosses out the 
stature to his will with an intention to revoke it. Jones dies in 
X state. Is the will valid in regard to the personalty 1 In regard 
to the realtyt 

§ 08. What courts have jurisdiction over a person temporarily 
absent from his domicile t 

§ 108. What is the mode of serving process on oorporationsT 

§ 103. A eompany incorporated in New Jersey is doing bonnesa 
in Illinois. The premdent of the oompany with bis family ia on a 
pleasore trip to California. While passing thion^^ Illinois he ia 
served with proeees. Is sneh serviee bindii^ on the eorporationt 

§ 104. Williams is domiciled in Indiana. Bnck wishes to bring 
snit against him in an Illinois court. Back goes to Indiana and serves 
him with process there. Is this service snf&cient to permit a snit 
in niinoisl 

§ § 107, 108. Jones, domidled in Kentncky, trespasses on 
Green's land in Ohio. Oreen serves Jones with process when be is 
in Kansas and brings an action for the treepaas in a Kansas eonrt. 
What decision f 

§ 111. White's land in Texas is sold for non-payment of taxes 
to Farson, who is domiciled in Illinois. White claims that he still 
has title on the gronnd that the tax was ill^sL What ooort has 
jarisdiction of a suit by White to qniet title f 

§ lis. What is a proceeding quan in remT 

§ § 117, 118. Dawson domi<uled in Indiana while traveling in 
niinois leaves a suit of clothes with a taikir in Chicago to be altered. 
He leaves the state witbont calling for the elothea or payii^ the 
bill. The tailor seizes the clothes, serves notice on Dawson by pab- 
licatioa and later obtaios a jadgment against him. Is the judgment 
good I 

§ 119. What ia the general rale in regard to the jarisdiction of 
eoarts to grant a deeree of divoroel 
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